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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
MARVEL, Judge: Respondent determ ned a deficiency of
$309, 382 and a section 6662! accuracy-rel ated penalty of

$61,876.40 with respect to petitioner’s 1999 Federal incone tax.

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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After concessions,? the issues for decision are: (1)

Wet her petitioner may claimand carry back to 1999 a deduction
for a theft loss that arose in 2001 or alternatively in 2002, and
(2) whether petitioner is liable for the section 6662 accuracy-
rel ated penalty.

FI NDI NGS OF FACT

Sone of the facts have been stipulated. W incorporate the
stipulation of facts into our findings by this reference. On the
date the petition was filed, petitioner resided in M chigan.

From 1999 to 2001 petitioner was involved with an
organi zati on known as Anderson Ark & Associ ates (Anderson Ark).
Anderson Ark operated an international fraud schene that involved
mar ket i ng vari ous phoney investnent prograns.

Petitioner first becane involved with Anderson Ark after
listening to audi ocassette tapes by Keith Anderson, founder of
Anderson Ark, and attending an Anderson Ark conference in Costa
Rica. In 1999 petitioner invested in two Anderson Ark prograns.
The first programwas known as the Loan Four Program The Loan
Four Program also known as the Factoring Program involved a

scheme where investors would transfer funds to Anderson Ark in

2Petitioner concedes that he is not entitled to deduct the
$907, 470 partnership |l oss from Bi rdl ane Marketing Venture
reported on his 1999 Form 1040, U.S. Individual Inconme Tax
Return. Petitioner also concedes that he is |iable for the 10-
percent additional tax under sec. 72(t) for the premature |RA
di stribution of $796, 629 he received in 1999.
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anticipation of large returns on their investnents. The second
program was known as the Conpl ex Busi ness Organi zation (CBO or
Look Back Program Under the CBO Program an investor would
establish with an Anderson Ark entity a joint venture through
whi ch the investor would receive a partnership | oss that woul d
reduce the investor’'s tax liability.

In connection with his investnent in the CBO Program
petitioner was referred to Gary Kuzel, who was involved with
Anderson Ark and who represented hinself to be a certified public
accountant. Gary Kuzel prepared a package of docunents (CBO
package) explaining the CBO Program for petitioner that included
an invoice for loan fees, a tax analysis report, a marketing
proposal, a business plan, and “projections”.

Petitioner, with the help of Gary Kuzel, took various steps
to effect his investnent in the CBO Program Petitioner fornmed a
partnership called Birdlane Marketing Venture (Birdlane) with an
Anderson Ark entity, Macro Media Advertising, L.L.C. (Macro
Media).® Birdlane executed* a prom ssory note for a $950, 000
“l oan” from La Maqui na Bl anca, S.A (La Maqui na Bl anca), another

Anderson Ark entity. The invoice included in the CBO package

%Petitioner had a 95-percent interest in Birdlane, and Macro
Medi a had a 5-percent interest.

‘Petitioner and Richard G osnickle, on behalf of Mucro
Medi a, signed the prom ssory note.
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showed that petitioner owed La Maqui na Bl anca $76,500° i n vari ous
|l oan fees for initiating and processing the La Maqui na Bl anca
| oan.® Under the CBO Program Birdlane had to use the borrowed
nmoney as a so-call ed guaranteed paynent to Macro Medi a,
supposedly for services. Because Birdlane had no incone for
1999, Birdlane generated a net |oss by deducting the “guaranteed
paynment” paid to Macro Media. Birdlane allocated to petitioner
nmost of its net |oss generated by the “guaranteed paynent”.

Gary Kuzel prepared petitioner’s 1999 Form 1040, U.S.
| ndi vi dual | nconme Tax Return (1999 return), on which petitioner
reported a $907, 470 partnership loss fromBirdl ane and a $796, 629
| RA distribution.’

From 1999 to 2001 petitioner never received a profit from
ei ther Anderson Ark investnent program

In 2001 agents of the United States and Costa Rica raided
Anderson Ark’s Costa Rican offices, and agents of the United
States al so rai ded Anderson Ark’s donestic offices. Also in 2001
several Anderson Ark principals (Anderson Ark defendants) were

arrested and i ndi ct ed. In 2002 the Anderson Ark defendants were

5The invoice showed total |oan fees of $78, 500, but
petitioner had a $2,000 credit for a deposit.

5The evidence in the Anderson Ark crimnal trial showed that
the | oans associated with the CBO Program were nonexi stent and
that Anderson Ark told its clients that the fees were necessary
to process the nonexistent | oans.

'Petitioner had not reached the age of 59-1/2 during 1999.
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convicted in the U S. District Court for the Eastern D strict of
California (California District Court) on charges of noney

| aundering and/ or conspiracy to conmt noney |aundering. See

United States v. Anderson, 391 F. 3d 970, 974 (9th Cr. 2004).

Al'so in 2002 the sane Anderson Ark defendants and two other
Anderson Ark principals (hereafter collectively referred to as
t he Anderson Ark defendants) were indicted in the U S District
Court for the Western District of Washi ngton (Washington District
Court).

On March 6, 2003, respondent sent petitioner a notice of
deficiency disallow ng the Birdlane partnership |oss and
determ ning a section 6662 accuracy-related penalty. Petitioner
tinmely petitioned this Court. 1In his petition, petitioner
asserted that respondent erred in disallow ng the Birdl ane
partnership | oss.?8

In 2004 the Anderson Ark defendants were convicted in the
Washi ngton District Court on charges of conspiracy to defraud the
United States, conspiracy to commt mail and wire fraud, aiding
and assisting the filing of false income tax returns, mail fraud,
and wire fraud. Keith and Wayne Anderson, two of the Anderson
Ark defendants, were also convicted of international noney

| aundering and conspiracy to conmmt noney | aunderi ng.

8Petiti oner now concedes that he is not entitled to the
$907, 470 Birdl ane partnership |l oss reported on his 1999 return.



- 6 -

In 2005 the Washington District Court entered anmended
judgments in the crimnal case. In the anmended judgnents the
Washi ngton District Court ordered the Anderson Ark defendants to
pay restitution to petitioner and others in connection with their
investnments in the Anderson Ark prograns. The restitution
ordered with respect to petitioner was as foll ows:

Restitution?

Def endant CBO Program Loan Four Program
Kei th Ander son $76, 500 $435, 000
Wayne Ander son 76, 500 435, 000
Ri chard Mar ks 76, 500 -

Kar ol yn Grosni ckl e 76, 500 -
Panel a Mor an 76, 500 -
Janes Moran 76, 500 -

The Anderson Ark defendants are jointly and severally
liable for the restitution.

The Washington District Court also ordered several of the
defendants to forfeit property to the United States. The
Washington District Court ordered Keith® and Wayne Anderson to
forfeit seven condom niuns in Costa Rica, a residence in

Hoodsport, Washington, and $28 mllion in cash. The Washi ngton

°A conpl ete copy of Keith Anderson’s anended judgnent in a
crimnal case was not included in the exhibits admtted into
evi dence. However, the conplete anended judgnent is available on
the Public Access to Court Electronic Records (PACER) system and
confirnms that Keith Anderson was ordered to forfeit the sane
property as Wayne Anderson
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District Court also ordered Panela and Janmes Moran to forfeit
property as set forth in a prelimnary order of forfeiture.?°

On April 14, 2006, while petitioner’s case was pending
before the Tax Court, respondent received petitioner’s Form
1040X, Amended U.S. Individual Incone Tax Return, for 1999. On
Form 4684, Casualties and Thefts, attached to the Form 1040X,
petitioner claimd an $835, 000 theft | oss deduction for his
i nvol vement with Anderson Ark.!! Petitioner also attached to the
Form 1040X a protective claimexplaining his reasons for claimng
the theft |oss deduction. |In response, respondent sent
petitioner’s representative a letter explaining that petitioner’s
1999 Federal income tax liability was pending before the Tax
Court and that the Tax Court was the nore appropriate place to
rai se his argunent. Respondent explained that the Form 1040X
woul d be regarded only as an “information return”.

On March 8, 2006, petitioner’s notion for |eave to anend
petition was filed, and an anended petition was | odged. 1In the
notion petitioner asserted that he was entitled to a theft |oss
deducti on under section 165(c)(3) for 1999. On March 17, 2006,

respondent filed a response to petitioner’s notion. On March 21,

1The record does not contain the prelimnary order of
forfeiture or otherwi se show what property Panel a and Janes Moran
were required to forfeit.

1petitioner’s description of the theft |oss was “CASH
$76,500 ‘LOAN FEE' " and “CASH $758, 500 ‘' LOAN 4 PROGRAM " .
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2006, we denied petitioner’s notion for |eave to anmend petition.
On May 5, 2006, and Septenber 18, 2006, petitioner filed notions
to reconsider the denial of petitioner’s notion to anend
petition, and we denied both notions.

On May 23, 2007, we held a trial in Detroit, Mchigan. At
the trial petitioner again requested that the Court reconsider
petitioner’s notion to anend the pleadings to assert a theft |oss
deduction. Petitioner informed the Court that he did not need to
i ntroduce additional evidence at trial wth regard to the theft
| oss deduction. The Court concluded that although this Court had
previ ously denied petitioner’s notion, petitioner would be barred
fromarguing for and receiving the benefit of a theft |oss
deduction that would carry back to 1999 if he could not assert
the theft | oss deduction issue in this case. The Court also
found that respondent knew about the theft |oss issue nore than a
year before trial. Respondent’s only argunent for denying
petitioner’s notion was that the Court had already ruled on
petitioner’s notion to amend petition.

Rul e 41(a) provides that after the pleadings are closed, a
party may anmend a pleading only by |eave of Court or by witten
consent of the adverse party, and | eave shall be given freely
when justice so requires. Because respondent was not prejudiced
by our granting petitioner’s notion to anend petition and this

was petitioner’s only opportunity to argue for the benefit of the
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theft | oss deduction for 1999, the Court concluded that justice
was best served by exercising its discretion under Rule 41(a) to
all ow petitioner to anend his petition to raise the theft |oss
deduction issue. On June 1, 2007, the Court filed petitioner’s
amendnent to petition.
OPI NI ON

Juri sdiction

The Tax Court is a court of limted jurisdiction, and it may
exercise its jurisdiction only to the extent authorized by

Congress. Naftel v. Comm ssioner, 85 T.C 527, 529 (1985).

Section 7442 expressly provides that the Court and its divisions
shal | have such jurisdiction as is conferred on them by the

I nt ernal Revenue Code and by | aws enacted after February 26
1926.

Petitioner received a notice of deficiency, and he invoked
our jurisdiction by tinely filing a petition for redeterm nation
of a deficiency under section 6213(a). Section 6214(a) grants us
jurisdiction to redeternm ne the correct amount of a deficiency??
and any additional amounts or any additions to tax.

Pursuant to section 6214(b), the Court, in redetermning a

deficiency of incone tax for any taxable year, shall consider

12Sec. 6211(a) defines “deficiency” generally as the anpunt
by which the tax inposed exceeds the sum of the anount of tax
shown on the return and the anobunt of tax previously assessed
over any rebates. Wiite v. Comm ssioner, 95 T.C 209, 213
(1990).
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facts with relation to the taxes for other years as may be
necessary to redeterm ne the correct anount of the deficiency.
The Court, however, does not have jurisdiction to determ ne
whet her the tax for any other year has been overpaid or
underpaid. 1d.

In response to respondent’s notice of deficiency, petitioner
tinely filed a petition seeking redeterm nation of the deficiency
for 1999 that resulted fromthe disall owance of the Birdl ane
partnership loss. Although petitioner concedes that he is not
entitled to the partnership loss for 1999, he asserts that he is
entitled to a theft | oss deduction for 2001 or 2002 that can be
carried back to 1999. Under section 6214(b) we may consi der
facts occurring in years other than 1999 to redeterm ne
petitioner’s tax liability for 1999. Consequently, we have
jurisdiction to determ ne whether petitioner is entitled to a
theft | oss deduction for 2001 or 2002.

1. Burden of Proof

A taxpayer generally has the burden of proving that the
Comm ssioner’s determnation is in error. Rule 142(a).
Mor eover, deductions are a matter of legislative grace, and a
t axpayer nust clearly denonstrate entitlenent to the clai nmed

deducti ons. | NDOPCO, Inc. v. Conmi ssioner, 503 U.S. 79, 84

(1992); Seqgel v. Conmm ssioner, 89 T.C 816, 842 (1987).
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The burden of proof shifts to the Comm ssioner if the
t axpayer produces credi ble evidence with respect to any rel evant
factual issue and the taxpayer has conplied with substantiation
requi renents, maintained all required records, and cooperated
W th reasonabl e requests by the Comm ssioner for wtnesses,
i nformati on, docunents, neetings, and interviews. Sec. 7491(a).
Petitioner concedes that section 7491(a) does not apply.?®
Consequently, petitioner bears the burden of proof herein.

[11. Theft Loss Deducti on

Petitioner asserts that he may claima $511, 500 theft |oss
deduction under section 165 for 2001 or alternatively for 2002
that nmay be carried back to 1999 in connection with his
investnment in the Anderson Ark prograns.

Section 165 generally authorizes a deduction for | osses
resulting fromtheft for the year in which the taxpayer discovers
the loss. Sec. 165(a), (c), (e). In order to claima theft |oss
deduction, the taxpayer nust prove (1) that a theft actually

occurred under the law of the jurisdiction wherein the alleged

3petitioner argues, however, that he is entitled to a shift
of the burden of proof under casel aw predating the enactnent of
sec. 7491(a). Petitioner’s argunent is not convincing, and we
reject it.

YAl t hough petitioner clainmed an $835,000 theft |oss
deduction on his Form 1040X, petitioner argued at trial and on
brief that he is entitled to a $511,500 theft |oss deduction. W
shal | under the circunstances consider petitioner to have
abandoned his claimto a theft loss greater than $511, 500.
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| oss occurred, Mntel eone v. Conmmi ssioner, 34 T.C. 688, 692

(1960), (2) the amount of the loss, Cerstell v. Conm ssioner, 46

T.C 161, 175 (1966), and (3) the date the taxpayer discovered

the | oss, sec. 165(e); MKinley v. Comm ssioner, 34 T.C. 59, 63

(1960); see also River Gty Ranches #1 Ltd. v. Conmm ssioner, T.C

Meno. 2003-150, affd. in part, revd. in part and remanded 401

F.3d 1136 (9th Cr. 2005); Yates v. Comm ssioner, T.C. Meno.

1988- 565.

A. Theft Occurrence and Loss Amount

The term “theft” under section 165 has a general and broad
meani ng that includes any crimnal appropriation of another’s
property, including theft by swndling, false pretenses, and

other fornms of guile. Edwards v. Bronberg, 232 F.2d 107, 110

(5th Gr. 1956); see also sec. 1.165-8(d), Incone Tax Regs.
Generally the law of the jurisdiction where the taxpayer
sust ai ned the | oss governs whether a theft has occurred under

section 165. Bellis v. Conm ssioner, 540 F.2d 448, 449 (9th G

1976), affg. 61 T.C. 354 (1973). A violation of a Federal
crimnal statute may al so establish that a theft occurred for

pur poses of section 165. N chols v. Conm ssioner, 43 T.C 842,

884-885 (1965); River Cty Ranches #1 Ltd. v. Conm Ssioner,

supr a.
Petitioner argues that the doctrine of judicial estoppel

precl udes respondent fromtaking the position that petitioner was
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not a victimof theft by the Anderson Ark defendants and that
petitioner failed to substantiate the theft |oss anount.
Petitioner contends that the conviction of the Anderson Ark
def endants and the Washington District Court’s anmended judgnents
in the crimnal case ordering the defendants to pay petitioner
restitution establish that petitioner was a victimof theft in
t he anpbunt of $511, 500.

The doctrine of judicial estoppel prevents a party from
asserting in subsequent judicial proceedings a position contrary
to the position the party had previously persuaded a court to

accept. Huddleston v. Conm ssioner, 100 T.C 17, 26 (1993). The

Tax Court and the Court of Appeals for the Sixth Crcuit, where
appeal in this case would lie absent a stipulation to the
contrary, have applied the doctrine of judicial estoppel in

appropriate cases. See Lorillard Tobacco Co. v. Chester, WIIcox

& Saxbe, LLP, 546 F.3d 752, 757 (6th Gr. 2008); see also In re

Cassidy, 892 F.2d 637 (7th Gr. 1990); Huddl eston v.

Commi ssi oner, supra at 28-29. Judicial estoppel, however, nust

be “‘applied with caution to avoid inpinging on the truth-seeking
function of the court because the doctrine precludes a
contradictory position wthout examning the truth of either

statenent.’” Fazi v. Conm ssioner, 105 T.C. 436, 445-446 (1995)

(quoting Teledyne Indus., Inc. v. NLRB, 911 F.2d 1214, 1218 (6th

Gir. 1990)).
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Judi ci al estoppel focuses on the rel ationship between a
party and the courts and seeks to protect the integrity of the
judicial process by preventing a party from successfully
asserting one position before a court and then asserting a
contradi ctory position before the sanme or another court nerely

because it is nowin that party’s favor to do so. Huddleston v.

Conm ssi oner, supra at 26. In order for judicial estoppel to

apply, a court nust actually have considered and accepted the
position in an earlier court proceeding. 1d. Acceptance by a
court does not require that the party being estopped ultimtely
prevailed in the prior proceeding. 1d. Acceptance by a court
means only that the court accepted a specific position or
argunent asserted in the prior proceeding. 1d.

Bef ore applying judicial estoppel, we nust deci de whet her
respondent’s position is inconsistent with the one the Governnent
asserted in the Anderson Ark crim nal case and whether the
Washi ngton District Court in the crimnal case accepted the

Governnent’s position. See In re Cassidy, supra at 641;

Huddl eston v. Commi SSi oner, supra at 27.

The Washington District Court entered anmended judgnents in a
crimnal case involving the Anderson Ark defendants that ordered
certain defendants to pay petitioner restitution in connection
wWth petitioner’s investnent in the Anderson Ark progranms. Title

18 U.S.C. section 3663 (2006) authorizes a sentencing court to
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order a defendant convicted of an offense under title 18 of the
United States Code to nake restitution to any victimof such
of fense. The sentencing court nust support its restitution order
agai nst a defendant with a finding that the person to whomit
awards restitution was a victimof the offense for which the
def endant was convicted. 18 U.S.C. sec. 3663(a)(1)(A). Under 18
U S.C section 3663(a)(2), the term*®“victini neans a person
directly and proximately harnmed as a result of the comm ssion of
an of fense for which restitution may be ordered. A court may
award restitution to a victimnot specifically nanmed in the
indictnment as long as the indictnent details a broad schene
involving victinms in addition to those identified in the

indictment. United States v. Liner, 435 F.3d 920, 926 (8th G

2006). As support for an order of restitution under 18 U S. C
section 3663, the court orders the probation officer to obtain
and include in the presentence report, or a separate report,
information sufficient for the court to exercise discretion in
ordering restitution. 18 U S. C. sec. 3664(a) (2006).

The Governnent took the position in the Anderson Ark
crimnal case that petitioner was a victimof fraud and was
entitled to $511,500 of restitution for his loss related to the
of fenses for which the Anderson Ark defendants were convi ct ed.
The Washington District Court accepted that position. Pursuant

to 18 U. S.C. section 3664(a), the Governnent, through a probation
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officer, was required to obtain and report information sufficient
for the court to order restitution to victins. Although that
report is not a part of the record in this case, we infer from
the fact that the Washington District Court ordered restitution
in favor of petitioner that the Governnent presented to the

Washi ngton District Court sufficient information to establish
that petitioner was a victimof theft by the Anderson Ark

def endants in the anmbunt of $511, 500.

Respondent now asserts that petitioner was not a victim of
theft by the Anderson Ark defendants and that petitioner did not
prove the amount of his | oss. Because respondent’s position is
inconsistent wwth the position asserted by the Governnent in the
Anderson Ark crimnal case, we conclude that the application of
the doctrine of judicial estoppel is appropriate. Applying the
doctrine, we hold that respondent is precluded from arguing that
petitioner was not a victimof theft by the Anderson Ark
def endants in the anmbunt of $511, 500.

B. Year of Di scovery

A taxpayer may deduct a theft loss in the year in which the
| oss is sustained. Sec. 165(a). Any loss arising fromtheft is
treated as sustained during the taxable year in which the
t axpayer discovers the loss and in which the loss is evidenced by
a “closed and conpl eted” transaction. Sec. 165(e); sec. 1.165-

1(d) (1), Incone Tax Regs. Whether there is a closed and
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conpleted transaction with respect to a theft | oss depends on the
t axpayer’s prospect of recovering the loss. Sec. 1.165-
1(d)(2)(i), Income Tax Regs. If in the year of discovery there
exists a claimfor reinbursenent with respect to which there is a
reasonabl e prospect of recovery, no portion of the loss with
respect to which rei nbursenment nay be received is sustai ned unti
the year in which it can be ascertained wth reasonable certainty
whet her or not such reinbursenment will be received. Sec. 1.165-
1(d) (3), Incone Tax Regs. Whether there is a reasonabl e prospect
of recovery is a question of fact that nust be determ ned by
exam ning all facts and circunstances. Sec. 1.165-1(d)(2)(i),
| ncome Tax Regs.

A reasonabl e prospect of recovery exists when the taxpayer
has a bona fide claimfor recoupnent fromthird parties or
otherwi se and there is a substantial possibility that such clains

w Il be decided in the taxpayer’s favor. Ransay Scarlett & Co.

v. Comm ssioner, 61 T.C 795, 811 (1974), affd. 521 F.2d 786 (4th

Cir. 1975). Such prospect should not be viewed through the eyes
of an “incorrigible optimst”, and clainms for recovery whose
potential for success are renote or nebulous will not cause a
post ponenent of the deduction. 1d. W do not |ook at facts
whose exi stence and production for use in |ater proceedi ngs were
not reasonably foreseeable as of the end of the year in which the

| oss was di scover ed. Ild. The fact of a future settlenment or a
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favorabl e judicial action on the claimdoes not control our
determnation if we find that at the end of the year of discovery
no reasonabl e prospect of recovery existed.?® 1d. at 811-812.
Respondent concedes, and we find, that petitioner discovered
the loss in 2001.' However, petitioner nust prove that it was
reasonably certain as of the end of 2001 that he woul d not

recover his loss. See Jeppsen v. Conmmi ssioner, 128 F.3d 1410,

1418 (10th Cr. 1997), affg. T.C Meno. 1995-342; Moravec V.

Comm ssi oner, 500 F.2d 1298, 1300 (7th Gr. 1974), affg. T.C

Menpo. 1973-83.' Petitioner is not entitled to a theft | oss

Al t hough the test for determ ning whether the taxpayer had
a reasonabl e prospect of recovery at the end of the year in which
t he taxpayer discovered the loss is an objective test, the Court
may al so consider the taxpayer’s subjective belief at the end of
such year. Jeppsen v. Conm ssioner, 128 F.3d 1410, 1418 (10th
Cr. 1997), affg. T.C. Meno. 1995-342.

¥ n February 2001 petitioner learned froma |ocal radio
station that six people were arrested on charges of noney
| aundering and tax evasion in connection with Anderson Ark. Gary
Kuzel confirmed the arrests but informed petitioner that Keith
Anderson had not been arrested. Gary Kuzel also told petitioner
to participate in the next schedul ed conference call for an
update. During the nonth after the raid petitioner participated
in conference calls with representatives of Anderson Ark and was
assured that the noney was safe and that Anderson Ark woul d be
back operating in 30 days. Sonetine around April 2001
representatives of Anderson Ark stopped assuring petitioner that
everyt hi ng was okay, and the Anderson Ark representatives stopped
participating in the conference calls.

"Absent a stipulation to the contrary, see sec. 7482(b)(2),
this case is appeal able to the Court of Appeals for the Sixth
Circuit, see sec. 7482(b)(1)(A). W have found no precedent in
the Court of Appeals for the Sixth Grcuit directly addressing
the issue of whether and to what extent a court may consi der

(continued. . .)
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deduction if his prospect of recovery was nerely unknown at the

end of 2001. See Jeppsen v. Comm ssioner, supra at 1418.

Petitioner argues that in 2001 he had no reasonabl e prospect
of recovering his noney from Anderson Ark. Petitioner testified
that in 2001, after |earning about the arrests, he contacted
Anderson Ark for advice on how to recover his noney and was
directed to fill out fornms. Petitioner clains that he filled out
the forns as directed and submtted themby e-mail. Petitioner
also testified that in 2001 he participated in conference calls
i nvol vi ng di scussi ons about hiring attorneys to recover the
nmoney. According to petitioner, he chose not to hire attorneys
because he thought it was a waste of noney and no one knew where
t he noney was.

The only evidence offered by petitioner regarding his
anal ysis of his prospect of recovery in 2001 was petitioner’s
uncorroborated testinony that he nmade sone attenpts to recover

his nmoney.'® Petitioner did not offer in evidence the forns that

(... continued)
events occurring after the year of discovery to determ ne whet her
a taxpayer had a reasonabl e prospect of recovery. However, the
Tax Court and at | east one other Court of Appeals have addressed
the issue. See Jeppsen v. Conm ssioner, supra; Ransay Scarlett &
Co. v. Conm ssioner, 61 T.C. 795, 811 (1974), affd. 521 F.2d 786
(4th Cr. 1975).

8Even if we were to accept petitioner’s testinony as
credi ble, petitioner’s belief that no one knew t he whereabouts of
t he noney does not establish that it was reasonably certain at
the end of 2001 that he would not recover his noney.
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he supposedly filled out and submtted to Anderson Ark.
Petitioner did not call as a witness at trial anyone who coul d
testify as to his participation in the conference calls or any
other attenpts to recover his noney. Mre inportantly,
petitioner did not testify that he believed at the end of 2001
that he had no reasonabl e prospect of recovering his noney.

In contrast, the objective facts established by the record
present a nore refined picture. 1In 2001 several Anderson Ark
defendants were arrested and indicted. W find that it was
reasonably foreseeable at the end of 2001 that the Anderson Ark
def endants woul d be convicted of various charges related to
Anderson Ark’s schenmes. W also find that it was reasonable in
2001 to anticipate that the Washington District Court m ght order
t he Anderson Ark defendants, if convicted, to pay restitution to
their victinms, including petitioner, and to forfeit to the United
States property that could be used to satisfy the restitution
order. See 18 U. S.C. secs. 3663, 982 (2006).1° Petitioner did
not testify about the status of any recovery under the
restitution order, nor did he offer any evidence about the effect

of the substantial forfeitures on his right to restitution. This

Any seizure and disposition of property forfeited under 18
U S C sec. 982 is governed by the provisions of 21 U S.C sec.
853. 18 U.S.C. sec. 982(b)(1). Tit. 21 U S . C sec. 853
aut hori zes the Attorney CGeneral, anong other things, to restore
forfeited property to victins and to take any other action to
protect the rights of innocent persons which is in the interest
of justice. 21 U S . C sec. 853(i)(1) (2006).
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| ack of evidence is particularly telling because one of the
condi tions of supervised rel ease i nposed on the Anderson Ark
defendants after their release frominprisonnment was satisfaction
of their restitution obligation.

We conclude after a careful review of the record that
petitioner has not established that it was reasonably certain at
the end of 2001 that he would not recover his |loss from Anderson
Ark.? As we stated above, petitioner has the burden of
establishing that no reasonabl e prospect of recovery existed at
the end of 2001, and he did not do so. W therefore cannot
conclude that at the end of 2001 petitioner had no reasonabl e
prospect of recovering his loss from Anderson Ark. 2

We hold that petitioner has failed to prove that he is
entitled to a theft | oss deduction in 2001 that can be carried

back to 1999. 22

20Al t hough we eval uate whether or not a reasonabl e prospect
of recovery existed at the end of the year of discovery, we note
that petitioner reported the theft |oss deduction for the first
time in 2006 when he sent respondent a Form 1040X, Anended U. S.
| ndi vi dual I ncone Tax Return, for 1999. At that tinme, the
Washi ngton District Court had already issued the amended
judgnents in a crimnal case ordering the Anderson Ark defendants
to pay petitioner $511,500 in restitution.

2I\\¢ al so conclude that petitioner did not establish that he
had no reasonabl e prospect of recovering his |l osses in 2002 for
the sane reasons we stated with regard to 2001.

22Because we concl ude that petitioner is not entitled to a
theft | oss deduction in 2001 or 2002, we need not address
respondent’s public policy argunent.
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| V. Secti on 6662 Penalty

Respondent contends that petitioner is liable for the
accuracy-rel ated penalty under section 6662 in connection with
the Birdl ane partnership | oss reported on his 1999 return.
Respondent asserts that petitioner is liable for the section 6662
penalty on alternative grounds: (1) The underpaynent resulting
fromthe disallowed partnership | oss was attributable to
negl i gence or disregard of rules or regulations within the
meani ng of section 6662(b)(1), or (2) there was a substanti al
understatenment of inconme tax within the neaning of section
6662(b) (2).

Section 6662(a) and (b)(1) authorizes the Comm ssioner to
i npose a penalty in an anmount equal to 20 percent of the
under paynment attri butable to negligence or disregard of the rules
or regulations. Negligence is defined as any failure to nmake a
reasonabl e attenpt to conply with the provisions of the |Internal

Revenue Code. Sec. 6662(c); see also Neely v. Comm ssioner, 85

T.C. 934, 947 (1985) (negligence is lack of due care or failure
to do what a reasonabl e prudent person would do under the
circunstances). Negligence is strongly indicated where a
taxpayer fails to make a reasonable attenpt to ascertain the
correctness of a deduction, credit, or exclusion on a return

whi ch woul d seemto a reasonabl e and prudent person to be “too
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good to be true” under the circunstances. Sec. 1.6662-
3(b)(1)(ii), Incone Tax Regs.

Section 6662(a) and (b)(2) also authorizes the Comm ssi oner
to inpose a 20-percent penalty if there is a substanti al
under statenment of income tax. A substantial understatenent of
income tax with respect to an individual taxpayer exists if the
anmount of the understatenent for the taxable year exceeds 10
percent of the tax required to be shown on the return for the
t axabl e year or $5, 000, whichever is greater. Sec.
6662(d) (1) (A).

Respondent bears the initial burden of production with
respect to petitioner’s liability for the section 6662 penalty,
in that respondent nust first produce sufficient evidence to
establish that the inposition of the section 6662 penalty is
appropriate. Sec. 7491(c). |If respondent satisfies his initial
burden of production, the burden of producing evidence to refute
respondent’ s evidence and to establish that petitioner is not
liable for the section 6662 penalty shifts to petitioner. See

H gbee v. Conm ssioner, 116 T.C 438, 447 (2001).

Respondent has carried his burden of production because
petitioner concedes that he is not entitled to the Birdl ane
partnership loss reported on his 1999 return. See, e.g., Rogers

v. Comm ssioner, T.C Meno. 2005-248. Respondent also net his

burden by showi ng that petitioner substantially understated his
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1999 Federal inconme tax. Because respondent has nmet his burden
of production, petitioner nust cone forward with sufficient
evi dence to persuade the Court that respondent’s determnation is

incorrect. See H gbee v. Conm ssioner, supra at 446-447.

Petitioner also bears the burden of produci ng evidence to
denonstrate reasonabl e cause under section 6664(c)(1). See id.
Petitioner contends that he believed he was entitled to
claimthe partnership | oss and was m sl ed by Anderson Ark about
the legitimacy of the CBO Program Petitioner asserts that he
adequately researched the CBO Program before deciding to invest
init. However, the record does not contain any credible
evidence that petitioner researched the |egitinmacy of the
Anderson Ark prograns or that the steps he took to | earn about
Anderson Ark represented an adequate investigation into the
Anderson Ark organi zation and the prograns that it was selling.
Al t hough petitioner testified that he consulted his financial
pl anner about the CBO Program petitioner did not call his
financial planner to testify at trial and did not otherw se
i ntroduce any corroborating evidence establishing that the
conversation occurred or the substance of the conversation. See

Tokarski v. Conm ssioner, 87 T.C. 74, 77 (1986) (uncorroborated

testinony of a party may be di sregarded as sel f-serving and
unworthy of belief). Moreover, petitioner did not introduce any

evi dence that he sought outside advice or conducted any
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i ndependent research of Anderson Ark, the Anderson Ark prograns
in which he invested, or the Birdlane partnership |oss that he
deducted. On this neager record, we cannot concl ude that
petitioner made a reasonable attenpt to ascertain the correctness
of the Birdl ane partnership |oss.

Section 6664(c) (1) provides that no penalty shall be inposed
under section 6662 wth respect to any portion of an underpaynent
if it is shown that there was reasonabl e cause for that portion
and the taxpayer acted in good faith with respect to that
portion. W determ ne reasonabl e cause and good faith on a case-
by-case basis, taking into account all pertinent facts and
circunstances. Sec. 1.6664-4(b)(1), Inconme Tax Regs. The nost
inportant factor is the extent of the taxpayer’s effort to assess
his proper tax liability. Id.

A taxpayer’s reasonable reliance on the advice of an
i ndependent professional adviser as to the tax treatnment of an

item may denonstrate reasonabl e cause. Neonatol ogy Associ ates,

P.A. v. Comm ssioner, 115 T.C 43, 99 (2000), affd. 299 F.3d 221

(3d Cr. 2002); sec. 1.6664-4(b)(1), Income Tax Regs. To
successfully clai mreasonable reliance on a professional adviser,
t he taxpayer must show that (1) the adviser was a conpetent

pr of essi onal who had sufficient expertise to justify the
taxpayer’s reliance on him (2) the taxpayer provided necessary

and accurate information to the adviser, and (3) the taxpayer
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actually relied in good faith on the adviser’s judgnent.

Neonat ol ogy Associ ates, P.A v. Conm ssioner, supra at 99.

Petitioner argues that he had reasonabl e cause for and acted
in good faith with regard to the underpaynent attributable to the
partnership loss reported on his 1999 return because he relied on
t he advice of Gary Kuzel concerning the deduction of the Birdl ane
partnership loss. W find, however, that petitioner’s reliance
on Gary Kuzel was not reasonable. Anderson Ark referred
petitioner to Gary Kuzel to help petitioner inplenent the steps
necessary to effect his investnent in the CBO Program and
ultimately to receive the incone tax benefits of the Birdlane
partnership loss. Petitioner knew that Gary Kuzel was involved
with Anderson Ark, and he testified that Gary Kuzel’s services
were “part of the deal” with Anderson Ark. W have held that
reliance on the advice of an accountant who was referred to a
t axpayer by the tax pronoter pronoting the transaction was not

reasonabl e. See Rogers v. Comm SSioner, supra. Petiti oner

ignored Gary Kuzel’s ties to Anderson Ark and never researched
Gary Kuzel’s background. Petitioner took no neaningful action to
verify that Gary Kuzel had sufficient expertise or was
sufficiently independent to justify petitioner’s reliance on him
Consequently, we conclude that petitioner did not reasonably rely
in good faith on Gary Kuzel’s advice in claimng the Birdl ane

partnership | oss.
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We hold that petitioner is liable for the section 6662

accuracy-rel ated penalty for the understatenent of tax

attributable to the disallowance of the Birdl ane partnership | oss

reported on his 1999 return.

Deci sion will be entered for

respondent.



