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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

THORNTON, Judge: Pursuant to section 6330(d), petitioner
seeks review of respondent’s determ nation sustaining a proposed

levy with respect to his 1999 Federal incone tax liability.?

1Unl ess ot herw se indicated, section references are to the
(continued. . .)
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FI NDI NGS OF FACT

The parties have stipulated sone facts, which are so found.
When he filed his petition, petitioner resided in Al abana.

Petitioner is an attorney who has practiced personal injury
law i n Birm ngham Al abama, since 1966. |In 1999 he settled a
| arge class action suit, generating a fee of approxi mately $25
mllion. He received about half of the fee in 1999 and the
bal ance in early 2000.

Petitioner decided to wind down his |aw practice and begin a
new career as a securities trader. |In early 2000 he invested $25
mllion in the stock market. He traded nainly in large cap
stocks and on the maxi mum all owable margin. Initially he was
very successful --by March 15, 2000, the value of his stock
account had grown from $25 nmllion to about $32 million. |In the
|atter part of March 2000, however, the value of his investnents
dr opped sharply. He began receiving periodic margin calls.
Initially he net themby selling stocks. By April 13 or 14,
2000, however, he was no |onger able to neet the continuing
margin calls. On or about April 15, 2000, his brokerage account
was liquidated. O his original $25 million investnment, he was

left with about $2 m | 1lion.

Y(...continued)
| nt ernal Revenue Code, and Rule references are to the Tax Court
Rul es of Practice and Procedure.
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The question arose as to how he would pay his 1999 taxes,
whi ch were then due. On the advice of his |longtinme personal
accountant, Way Pearce, petitioner had previously nmade $4, 000
total quarterly estinmated tax paynments with respect to his 1999
Federal inconme tax. In March 2000 M. Pearce advised himthat
his actual 1999 tax liability would be approximately $7 mllion.

On April 17, 2000, petitioner applied for an autonmatic
extension of time until August 15, 2000, to file his 1999 incone
tax return.? He included no paynent of his 1999 incone tax with
his application. On or about August 15, 2000, he applied for an
extension of tinme until Cctober 15, 2000, to file his 1999
return.

In the nmeantine, petitioner’s internist had advised himof a
provision of the tax law that m ght allow himto deduct his stock
mar ket | osses. In May or June of 2000 petitioner discussed this
matter with another certified public accountant, Charles Sellers,
who advised himto get |egal advice. 1In June of 2000 petitioner
engaged the Washington, D.C., law firmof Caplin & Drysdale.
Petitioner was advised that if he could make an el ecti on pursuant

to section 475(f), he would be able to apply and carry back his

2The parties have stipulated that petitioner filed his

application for extension of tinme to file his 1999 return “On or
about April 15, 2000”. Apr. 15, 2000, was a Saturday. In Vines
v. Comm ssioner, 126 T.C. 279, 282 (2006), the Court found as a
fact that petitioner filed his application for extension on Apr.
17, 2000. For the sake of consistency and convenience, in this
report we adhere to that finding, which is not inconsistent with
the parties’ stipulation.
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| osses fromhis securities trading business to offset ordinary
i nconmre he had received as conpensation for settling the class
action lawsuit. The problemwas that under generally applicable
procedures, petitioner would have been required to have made the
section 475(f) election by April 17, 2000, which he had not
done.® Caplin & Drysdal e advised petitioner that pursuant to
section 301.9100-3, Proced. & Adm n. Regs., he should qualify for
an extension of tinme to make the section 475(f) election (section
9100 relief). In July 2000 Caplin & Drysdale, on petitioner’s
behal f, submtted to respondent a section 475(f) election al ong
with a request for section 9100 relief. Respondent ultimately
rejected this request.

On Cctober 15, 2000, petitioner filed his 1999 Form 1040,
U.S. Individual Incone Tax Return. On this return petitioner
reported tax liability of $7,080,007 and a bal ance due, after
application of his $4,000 estimted tax paynents, of $7,076, 007.
Petitioner submtted no paynent with his return

On or about Novenber 13, 2000, respondent assessed the
$7,080,007 tax liability reported on petitioner’s 1999 return, as
well as a $247,660 addition to tax for failure to tinely pay,
conputed on the basis of 7 nonths of |ate paynent fromthe

original due date of April 17, 2000 (the FTP addition).

3For nore detail ed discussion of these provisions and their
application to petitioner’s circunstances, see Vines V.
Conm ssi oner, supra at 287-289.
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On Novenber 13, 2000, Decenber 18, 2000, and January 22,
2001, respectively, respondent issued first, second, and third
noti ces and demands for payment of petitioner’s 1999 tax.* n
Cct ober 2, 2002, respondent sent petitioner a Final Notice of
Intent to Levy and Notice of Your Right to a Hearing (the notice
of intent to levy) in connection wth his unpaid inconme tax
l[tability for 1999. Petitioner tinely submtted Form 12153,
Request for a Collection Due Process Hearing. The only issue
raised in this hearing request was a challenge “to the existence
or amount of the Taxpayer’s underlying tax liability for taxable
year endi ng Decenber 31, 1999, based on a net operating | oss
(NOL) carryback fromtaxable year 2001, arising out of Taxpayer’s
securities trading business.”

During a face-to-face hearing on or about March 20, 2003,
petitioner requested abatenent of the FTP addition. Petitioner
provi ded the Appeals officer copies of his financial statenents
but did not submt any Form 656, O fer in Conprom se.

By Notice of Determ nation Concerning Collection Action(s)
Under Section 6320 and/or 6330 (the notice of determ nation),
dated January 15, 2004, respondent’s Appeals Ofice disallowed

any abatenment of the underlying incone tax liability, including

“On or about Nov. 26, 2001, respondent recorded a $4, 030, 143
abat enent of petitioner’s 1999 incone tax liability on the basis
of a tentative net operating |loss (NOL) carryback fromhis 2000
taxabl e year. On or about Feb. 10, 2003, respondent recorded a
$2, 544,847 abatenment of petitioner’s 1999 income tax liability on
the basis of a tentative NOL carryback from 2001
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the FTP addition, for 1999.° 1In the notice of determ nation the
Appeal s officer concluded that petitioner |acked reasonabl e cause
for failing to pay the tax shown on his 1999 return. The notice
of determnation states that the Appeals officer had determ ned,
on the basis of a review of petitioner’s bank accounts, that
around the tinme his 1999 incone tax was due in April 2000
petitioner had liquid assets of about $2.7 million and real
property valued at about $4.8 mllion. The notice of
determ nation further notes that according to financial
information furnished by petitioner’s representative, at the tine
of the Appeals Ofice hearing petitioner had net assets val ued at
$5, 025,887. The notice of determ nation states:

Your representative stated that you didn't want to

di scuss collection alternatives at this tine. He

stated that you can pay the net bal ance due if the

failure to pay penalty is abated in full. The Appeals

O ficer cannot recomend abatenent of the entire

failure to pay penalty.
In the notice of determ nation respondent sustained the proposed
col l ection action.

The petition disputes petitioner’s 1999 underlying liability

by asserting entitlenent to NOL carrybacks and by chal |l engi ng the

The notice of determ nation noted that respondent had
assessed $247,660 as an addition to tax pursuant to sec.
6651(a)(2) and that another $602,924 of the addition to tax had
been accrued but not assessed.
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FTP addition.® The petition does not assign error to any failure
by the Appeals officer to consider collection alternatives.

On or about July 9, 2004, respondent nailed to petitioner a
notice of deficiency for taxable years 1999 and 2000 in
connection with petitioner’s request for section 9100 relief and
his claimfor carryback [ osses. On July 19, 2004, petitioner
petitioned this Court, disputing the deficiencies. The parties
agreed that the deficiency case should proceed before this

collection case. In Vines v. Comm ssioner, 126 T.C. 279 (2006)

(the deficiency case), this Court held that petitioner was

entitled to section 9100 relief enabling himto claimthe

benefits of section 475(f) for taxable year 2000 as if he had

tinely filed the election. This decision resulted in an NOL

carryback to petitioner’s 1999 taxable year, which di mnished but

did not fully satisfy his outstanding 1999 tax liability.’
OPI NI ON

A. Legal Franewor k

Section 6330 requires the Secretary to furnish a person
notice and opportunity for a hearing before nmaking a | evy on the

person’s property. At the hearing, the person may raise any

6The petition also asserts a claimfor abatenent of
interest. The parties have stipulated that petitioner is not
entitled to abatenent of interest for taxable year 1999.

‘After the deficiency case was decided, petitioner nade
addi ti onal paynents further reducing but not elimnating his
outstanding 1999 liability.
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rel evant issue relating to the unpaid tax or proposed |evy,
i ncl udi ng spousal defenses, challenges to the appropriateness of
the collection action, and offers of collection alternatives.
The person nmay chall enge the existence or anmount of the
underlying tax liability for any period only if the person did
not receive a notice of deficiency or did not otherw se have an
opportunity to dispute the liability. Sec. 6330(c)(2)(B); Sego
v. Comm ssioner, 114 T.C. 604, 609 (2000). Once the

Commi ssioner’s Appeals Ofice issues a notice of determ nation,
the person nay seek judicial reviewin this Court. Sec.
6330(d)(1). If the validity of the underlying tax liability is
properly at issue, we review that issue de novo. Sego V.

Commi ssi oner, supra at 609-610. O her issues we review for abuse

of discretion. |d.

B. Petitioner’s Challenge to the FTP Addition

In this collection proceeding, the parties no | onger dispute
petitioner’s underlying liability, except for the FTP addition.
We review de novo whether petitioner is liable for the FTP

addition. See Downing v. Comm ssioner, 118 T.C. 22, 29 (2002).

1. VWhether Petitioner’s Liability for the FTP Addition |Is
Res Judi cata

Respondent contends that in the wake of the decision in the
deficiency case petitioner is precluded by the doctrine of res
judicata fromchall enging the FTP addition. Neither party raised

the issue of the FTP addition in the deficiency proceedi ng, which
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IS unsurprising given that the FTP addition was not addressed in
the notice of deficiency. Respondent asserts, however, that
petitioner could have raised this issue in the deficiency
proceeding and is therefore barred fromraising it in this
coll ection proceeding. W disagree.
Under the general rule of res judicata:

when a court of conpetent jurisdiction has entered a
final judgnent on the nerits of a cause of action, the
parties to the suit and their privies are thereafter
bound “not only as to every matter which was offered
and received to sustain or defeat the claimor demand,
but as to any other adm ssible matter which m ght have
been offered for that purpose.” * * * [Conm SSioner V.
Sunnen, 333 U. S. 591, 597 (1948) (quoting Cromnel | v.
County of Sac, 94 U. S. 351, 352 (1877)).]

When petitioner filed his petition in the deficiency case,
the Tax Court acquired jurisdiction “in respect of the deficiency
that is the subject of such petition.” Sec. 6213(a). As
respondent acknow edges on brief: “The only FTP addition at
issue in this CDP case is the nondeficiency FTP addition for 1999
that was assessed based on the petitioner’s self-reported tax
l[iability on his original return.” Pursuant to section 6665(b),
respondent’ s summary assessnent of the section 6651(a)(2)
addition to tax, conputed by reference to the tax petitioner
showed on his 1999 return, was not attributable to a deficiency
as defined in section 6211 and was not subject to the deficiency

procedures. See Meyer v. Conm ssioner, 97 T.C 555, 559-560

(1991). Consequently, in the deficiency case this Court never
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acquired jurisdiction over the FTP addition. See id.; see also

Estate of Forgey v. Conm ssioner, 115 T.C 142, 146-147 (2000);

Estate of Scarangella v. Conm ssioner, 60 T.C. 184 (1973);

Newby's Pl astering, Inc. v. Conm ssioner, T.C. Mnp. 1998-320;

Robertson v. Conm ssioner, T.C. Mnob. 1983-32. Because the FTP

addition was not raised and could not have been raised in the
deficiency case, the doctrine of res judicata does not preclude
petitioner fromraising the issue in this collection case.

2. VWhet her Petitioner Has Shown Reasonabl e Cause for
Fai lure To Pay

Pursuant to section 6651(a)(2), an addition to tax is
i nposed for failure to pay the amount shown as tax on the
taxpayer’s return on or before the date prescribed for paynent of
the tax (determined with regard to any extension of tinme for
paynment). The addition is calculated as 0.5 percent of the
anount shown as tax on the tax return but not paid, with an
additional 0.5 percent for each nonth or fraction thereof during
which the failure to pay continues, up to a maxi num of 25
percent. 1d.

Petitioner’s 1999 return, filed Cctober 15, 2000, showed a
tax liability of $7,080,007 and a bal ance due of $7,076, 007,
which he failed to pay. Petitioner’s extensions of tinme to file

his 1999 return did not operate to extend the April 17, 2000,
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deadl i ne for paying the tax.® See sec. 1.6081-4(b), |ncone Tax
Regs. Consequently, the tax was due on April 17, 2000, and the
FTP addition runs fromthat date with respect to petitioner’s
t hen-unpai d bal ance of $7,076,007. On the basis of the tax shown
on petitioner’s 1999 return, on or about Novenber 13, 2000,
respondent assessed the FTP addition for 7 nonths of late
paynent . °

The addition to tax for failure to pay does not apply if the
t axpayer shows that the failure was due to reasonabl e cause and
not due to wllful neglect. Sec. 6651(a)(2); see H gbee v.

Conm ssioner, 116 T.C 438, 447 (2001). Because petitioner did

not pay on April 17, 2000, at |east 90 percent of the tax shown
on his 1999 incone tax return, the automatic extension of tine
for filing did not give rise to reasonable cause for his failure
to pay. See sec. 301.6651-1(c)(3), Proced. & Adm n. Regs.
Mor eover, for the reasons discussed bel ow, petitioner has not
ot herwi se shown that he had reasonabl e cause for failing to pay
his 1999 tax by the April 17, 2000, due date.

The regul ati ons provide:

A failure to pay will be considered to be due to

reasonabl e cause to the extent that the taxpayer has
made a satisfactory showi ng that he exercised ordinary

8l nsofar as the record shows, petitioner neither applied for
nor was granted any extension for paying the tax.

The record does not indicate that respondent has ever
assessed any additional anount of the sec. 6651(a)(2) addition to
tax with respect to petitioner’s 1999 tax.
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busi ness care and prudence in providing for paynent of
his tax liability and was neverthel ess either unable to
pay the tax or would suffer an undue hardship (as
described in 8 1.6161-1(b) of this chapter) if he paid
on the due date. In determ ning whether the taxpayer
was unable to pay the tax in spite of the exercise of
ordi nary busi ness care and prudence in providing for
paynment of his tax liability, consideration will be
given to all the facts and circunstances of the
taxpayer’s financial situation * * * Further, a

t axpayer who invests funds in speculative or illiquid
assets has not exercised ordinary business care and
prudence in providing for the paynment of his tax
liability unless, at the tinme of the investnent, the
remai nder of the taxpayer’s assets and estimated incone
will be sufficient to pay his tax or it can be
reasonably foreseen that the speculative or illiquid

i nvest ment made by the taxpayer can be utilized (by
sale or as security for a loan) to realize sufficient
funds to satisfy the tax liability. A taxpayer will be
consi dered to have exercised ordinary business care and
prudence if he nmade reasonable efforts to conserve
sufficient assets in marketable formto satisfy his tax
liability and neverthel ess was unable to pay all or a
portion of the tax when it becane due. [Sec. 301.6651-
1(c) (1), Proced. & Adm n. Regs.]

Al though he is not a tax specialist, petitioner is a very
intelligent, sophisticated, and successful attorney and
busi nessman. He knew or should have known that he woul d owe
significant inconme tax on the mllions he received for settling
the class action suit. Having consciously chosen to make m ni ma
estimated tax payments of $1,000 per quarter, he was undoubtedly
aware that no later than April 17, 2000, he would need to have
avail abl e significant funds to pay his 1999 incone tax. By March
2000 at the latest, he had been advised that his 1999 Federal

i ncone tax woul d be about $7 mllion. At that tinme he could have
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easily covered this tax liability with his existing assets, which
i ncluded about $32 mllion in his margin account.

Petitioner’s margin account investnents had proven highly
volatile, with a rapid runup in value wthin the space of a few
weeks. Wthin a few nore weeks they would prove even nore
volatile with a nmeteoric drop in value. The record does not
reveal with specificity the characteristics of petitioner’s
mar gi n account investnents that m ght account for their extrene
volatility. In the light of this denonstrated volatility,
however, it appears to us that these investnents were inherently
specul ative. On this record, we are unable to concl ude that
petitioner exercised reasonabl e business care and prudence to
conserve sufficient assets to pay his 1999 Federal incone tax.

Petitioner contends that he neets the standard for
reasonabl e cause under the regul ati ons because he exerci sed
ordi nary busi ness care and prudence by followi ng the advice of
highly qualified |l awers and accountants. |In particular, he
contends that his attorneys advised him*®“to wait until the final
anount of the liability was determ ned, and then to plan to

address the liabilities with his then avail abl e resources.”

petitioner’s testinony suggests that the fluctuations in
his margi n account were attributable partly to market conditions
but nore directly to characteristics of the margin account. He
testified: “Sonetinmes ny market would be up and | still would
get one of those margin calls and |I didn’t know why, but it was
not because there wasn’t noney, it was because | didn't have a
proper bal ance.”
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According to his testinony, however, petitioner received this
advice in conversations wth his attorneys that took place in the
“fall of 2000 and on over into 2001.” Such advice cannot
constitute reasonabl e cause for petitioner’s failure to pay his
1999 tax on the April 17, 2000, due date. Moreover, any such
advice is of doubtful relevance to petitioner’s ongoing failure
to pay his 1999 tax, especially considering that the FTP addition
at issue in this collection proceeding represents assessed
anmounts accrued for only 7 nonths after April 17, 2000.

Moreover, the record suggests that as of April 17, 2000,
notw t hstandi ng his market |osses, petitioner still had assets
that he could have used to pay at least a significant part of his
1999 tax. For instance, according to his own testinony he still
had about $2 million of his original market investnment. The
record al so strongly suggests that he owned significant rea
estate, as the Appeals officer found. Petitioner has not
expl ai ned convincingly why he failed to use these assets to pay
at least part of his 1999 tax and has not otherw se established
with specificity the extent to which he was unable on April 17,
2000, to pay his 1999 tax.

In sum petitioner has failed to show reasonabl e cause for

failing to pay his 1999 tax by the April 17, 2000, due date.



C. Penal ty Conputati on

Al ternatively, petitioner contends that the FTP addition
shoul d have been conputed on the basis of his 1999 Federal incone
tax liability after taking into account the NOL carrybacks from
2000 and 2001. We di sagree.

The addition to tax for failure to pay is generally
cal cul ated by reference to the “anmount shown as tax” on the
return. Sec. 6651(a)(2). The anmount of tax shown on
petitioner’s 1999 tax return, filed Cctober 15, 2000, did not
reflect any NOL carryback.

Pursuant to section 6651(c)(2), if the amount required to be
shown as tax on the return is |less than the anobunt actually shown
on the return, the addition to tax is calculated by reference to
the | esser anount. This provision provides petitioner no relief,
because the NOL carrybacks that petitioner clained after filing
his 1999 return did not affect the tax required to be shown on
his 1999 return. See sec. 1.172-1(d), Incone Tax Regs.
(providing that an NOL carryback that is not ascertainable when
the return is due does not affect the tax required to be shown on
the return but instead may give rise to a claimfor credit or

refund of overpaynent); see also Wllinghamyv. United States, 289

F.2d 283, 287 (5th Cr. 1961) (stating that a net operating |oss
carryback nmay “operate retrospectively to reduce or extinguish a

tax previously due” but “‘does not relieve the taxpayer of the
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obligation to pay the tax in full when it falls due, and can not
be interpreted as deferring taxpayer’s duty to pay the tax

pronmptly’” (quoting Sinon v. Conm ssioner, 248 F.2d 869, 877 (8th

Cr. 1957), revg. U S. Packing Co. v. Conm ssioner, T.C Meno.

1955-194)); Rictor v. Conm ssioner, 26 T.C. 913, 914-915 (1956);

C.V.L. Corp. v. Commi ssioner, 17 T.C 812 (1951); Blanton Coal

Co., Inc. v. Comm ssioner, T.C Meno. 1984-397.

Pursuant to section 6651(b)(2), for purposes of conputing
the addition to tax for failure to pay for any nonth, the anopunt
of tax shown on the return is reduced by the anmount of any part
of the tax paid before the beginning of the nonth and by the
anmount of any credit against the tax which may be clained on the
return. This provision also provides petitioner no relief.

Al t hough petitioner made certain paynents on his 1999 tax after
filing his 1999 return and respondent nmade certain abatenments of
petitioner’s 1999 tax on the basis of tentative NOL carrybacks
frompetitioner’s 2000 and 2001 taxable years, these paynents and
abatenents occurred |long after Novenber 2000, which is the |ast
nonth for which the assessed FTP addition at issue in this
proceedi ng was accrued. Petitioner has failed to show any error
in respondent’s conputation of the FTP addition.

D. Coll ection Alternatives

Petitioner argues for the first time on brief that the

Appeal s of ficer abused her discretion in failing to provide any
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collection alternative. The record does not show that petitioner
ever proposed any collection alternative to the Appeals officer.
Nor does petitioner expressly dispute the statenent in the notice
of determ nation that “you didn’t want to discuss collection
alternatives” during the Appeals Ofice hearing. |nstead,
petitioner suggests that he was in no position to offer a
collection alternative to the Appeals officer because the extent
of his “actual liability” had not yet been conclusively
est abl i shed.

Petitioner did not raise these issues in the assignnents of
error in his petition. Pursuant to Rule 331(b)(4), these issues
are deened conceded. In any event, petitioner’s bel ated
assignnments of error in this regard are without nmerit. Section
6330 contenpl ates that the taxpayer should raise at the
col l ection hearing relevant issues, including collection
alternatives, for the Appeals officer’s consideration; it does
not require the Appeals officer to engage in continuous

negoti ation. Chandler v. Conm ssioner, T.C Meno. 2004-7; see

al so Bruce v. Conmissioner, T.C. Menp. 2007-161; Crisan V.

Comm ssioner, T.C Meno. 2003-318. The Appeals officer did not

abuse her discretion by not considering collection alternatives

that petitioner had not raised and did not wish to discuss.



To reflect the foregoing,

Deci sion will be entered

for respondent.




