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RUVE, Judge: This case was heard pursuant to the provisions

of section 7463 of the Internal Revenue Code in effect when the

petition was filed. Pursuant to section 7463(b),

the decision to

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code as anended, and all Rule references are

to the Tax Court Rules of Practice and Procedure.
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be entered is not reviewable by any other court, and this opinion
shall not be treated as precedent for any other case.

Respondent determ ned a $1, 136 deficiency in petitioner and
intervenor’s 2005 Federal inconme tax. Neither petitioner nor
intervenor disagrees with the liabilities set forth in the notice
of deficiency. The only issue for decision is whether petitioner
is entitled to full or partial relief fromjoint and several
ltability with respect to the portion of the understatenent of
tax attributable to intervenor.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioner resided in New York. At the tine the
notice of intervention was filed, intervenor resided in Florida.
I nt ervenor has since returned to and currently resides in the
State of New York.

Petitioner and intervenor were married in the State of New
York in June 1987. Petitioner and intervenor lived at their
mari tal residence until sonmetine in |ate Decenber 2005.
Petitioner and intervenor filed a joint Federal inconme tax return
for tax year 2005. However, as of the end of May 2005 the couple
had separated their finances so that intervenor could accumul ate

his earnings to nove out and get his own apartnent.
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On January 26, 2007, petitioner and intervenor entered into
a property settlenent and separation agreenent (agreenent).
Article V of the agreenent, in pertinent part, states:

The Husband and Wfe warrant that all joint income
tax returns heretofore filed are true and conplete, to
the best of their know edge and belief, and that al
liabilities thereon have been fully paid, and that
there is no pending audit or exam nation of any
returns. In any event, the Husband or the Wfe shall
pay all liability thereafter assessed or inposed with
respect to his or her portion of income on such incone
returns and will indemify the other party agai nst and
hold the other party harm ess for all such liabilities
and expenses, |osses and damages as may be incurred by
such other party in connection with those returns. Al
audits, examnations, suits or other proceedings in
connection with those returns shall be handl ed at the
cost and expense of the party who caused such liability
and/ or audit or by counsel or accounts [sic] selected
by him or her.

Approxi mately 5 nonths | ater petitioner and intervenor divorced.
The judgnent of divorce (decree) dated June 28, 2007,
i ncorporated, but did not nerge, the agreenent and stated that
the agreenent survived in all respects.

On Decenber 3, 2007, respondent separately nailed a notice
of deficiency (notice) to petitioner and intervenor for the
t axabl e peri od endi ng Decenber 31, 2005. Petitioner and
intervenor’s joint 2005 Federal incone tax return was incorrect
because it failed to include in income $218 of unenpl oynent
conpensation intervenor received (unenploynment conpensation) and

$3, 400 of m scell aneous i ncone intervenor received from R&D
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Construction (construction incone).? The unenpl oynent
conpensati on and the construction incone were reported on Forns
1099, but the fornms were not received until after the joint 2005
Federal inconme tax return had been filed. At the time the joint
2005 Federal inconme tax return was filed, petitioner knew that
i ntervenor had worked for R&D Construction “from approxi mately
July 27th through the end of October and the begi nning of
Novenber in ‘05", and that a Form 1099 woul d be received.
Petitioner did not, however, know that intervenor had received
unenpl oynment conpensati on during 2005.

Petitioner sent to respondent a Form 8857, Request for
| nnocent Spouse Relief, which respondent received on January 16,
2008. In her request for relief petitioner asserts: She has
been di vorced since June 28, 2007; she holds a coll ege degree of
“Legal Associate’'s Degree”; she was not a victimof spousal abuse
or donestic violence during 2005; she signed the 2005 Feder al
income tax return; she did not have a nental or physical health
probl em then or now, her involvenent in the preparation of the
tax return was limted to giving the tax docunents to the person

who prepared the return; at the tinme she signed the return, she

2 The joint 2005 Federal incone tax return also failed to
reflect a $153 early distribution penalty attributable to a
retirement plan distribution petitioner received. Petitioner
acknow edged that the $153 was attributable to her, and she has
since provided two paynments ($80.03 and $100) to the Internal
Revenue Service to address this om ssion fromthe joint 2005
Federal inconme tax return.
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did not know anything was incorrect or m ssing; she knew that
i ntervenor had income during 2005 but did not know any anmount was
owed to the Internal Revenue Service; she was having financial
probl ens in 2005; her involvenent with household finances was
limted to the use of a joint bank account to which she made
deposits, paid bills, balanced the checkbook, or reviewed the
nmont hl y bank statenents; intervenor had never transferred assets
to her; she was unaware of any unenpl oynent benefits intervenor
received in 2005; intervenor’s Fornms 1099 from R&D Construction
and for unenpl oynent conpensati on were received after she had
already filed the joint 2005 Federal incone tax return; and the
agreenent stated that intervenor would be responsible for any tax
ltability attributable to his incone.

Bef ore respondent determ ned whether to grant petitioner
relief, petitioner tinely filed a petition raising as an
affirmati ve defense entitlenent to i nnocent spouse relief with
respect to the unenpl oynent conpensation and construction incone.

Respondent, pursuant to Rule 325 and King v. Comm ssioner, 115

T.C. 118 (2000), served notice of this proceeding on intervenor.
Intervenor tinely filed a notice of intervention on June 3, 2008.
In the notice of intervention, intervenor asserts that petitioner
shoul d be held liable for not only the $153 early wi thdrawal
penalty but also half of the tax owed on the unreported incone he

received. By exercising his right to intervene, intervenor
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becane a party to this case. Sec. 6015(e)(4); King v.

Conm ssi oner, supra. Intervenor, however, neither appeared nor

participated in the trial of this case.

Di scussi on

Petitioner raised her claimfor innocent spouse relief in a
petition for redetermnation filed pursuant to section 6213(a).
“I'n the context of a deficiency proceeding, a claimfor innocent
spouse relief historically has been an affirmative defense that

must be set forth in the pleadings.” Butler v. Conm ssioner, 114

T.C. 276, 287-288 (2000). OQur authority to review petitioner’s
affirmati ve defense that she is entitled to i nnocent spouse
treatnent is governed by our general jurisdiction to consider any
i ssue that affects the deficiency before us. [d. at 288.

Section 6013(d)(3) provides that taxpayers filing joint
Federal inconme tax returns are jointly and severally liable for
the taxes due. Section 6015, however, provides that
notw t hst andi ng section 6013(d)(3), under certain facts and
circunstances limted relief fromjoint and several liability may
be avail abl e under section 6015(b), (c), or (f). Except as
ot herw se provided in section 6015, the taxpayer seeking relief

bears the burden of proof. Rule 142(a); At v. Conm ssioner, 119

T.C. 306, 311 (2002), affd. 101 Fed. Appx. 34 (6th Gr. 2004).



Section 6015(b)

To qualify for relief pursuant to section 6015(b) (1), the
requesting spouse nust establish that: (A) Ajoint return was
filed; (B) there was an understatenent of tax attributable to
erroneous itens of the nonrequesting spouse; (C at the tine of
signing the return, the spouse seeking relief did not know, and
had no reason to know, of the understatenent; (D) taking into
account all the facts and circunstances, it is inequitable to
hol d the spouse seeking relief liable for the deficiency in tax
attributable to the understatenent; and (E) the requesting spouse
seeks relief wwthin 2 years of the first collection activity.

There is no dispute that petitioner satisfies subparagraphs
(A, (B), and (E) of section 6015(b)(1). Petitioner, however,
does not satisfy subparagraph (C) with respect to the portion of
t he understatenment of tax attributable to the construction
inconme. Petitioner testified that she was aware that intervenor
was wor ki ng during 2005 and that he would receive a Form 1099.
Consequently, we find that petitioner had actual know edge of the
itemgiving rise to the portion of the understatenent of tax
attributable to the construction i ncone before she signed the
joint 2005 Federal inconme tax return

Not wi t hst andi ng the individual’s know edge or reason to know
of sonme part of the understatenent of tax, section 6015(b)(2)

permts the individual to qualify for relief as to the remai nder
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of the under st at enent. Cullen v. Conmi ssioner, T.C. Menp. 2004-

176. Petitioner stated in both her petition and on Form 8857
that she did not know of the unenpl oynent conpensation. It has
al so been established that although petitioner and intervenor
continued to live together in the marital residence until
Decenber 2005, they had segregated their finances as of the end
of May 2005. Consequently, we find that pursuant to section
6015(b) (1) (C) petitioner has established that she did not know,
and had no reason to know, of the portion of the understatenent
of tax attributable to the unenpl oynent conpensati on.

We turn to subparagraph (D) to determ ne whether, taking
into account all the facts and circunstances, it is inequitable
to hold petitioner liable for that portion of the understatenent
of tax. Both petitioner and intervenor have stated that
i ntervenor never transferred assets to petitioner. Furthernore,
respondent conceded that petitioner did not receive a significant
benefit fromthe itemgiving rise to the deficiency. Thus,
taking into account all the facts and circunstances, we find it
inequitable to hold petitioner liable for the portion of the
understatenent of tax attributable to the unenpl oynent
conpensation. Accordingly, we find that petitioner is entitled
torelief fromjoint and several liability pursuant to section
6015(b) for the portion of the understatenent of tax attributable

to the unenpl oynent conpensati on.
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Next, we nust decide whether petitioner is entitled to

relief under section 6015(c) or (f) for the portion of the

deficiency attributable to the construction incone.

Section 6015(c)

Section 6015(c) Iimts the liability of a taxpayer, such as
petitioner, who is no |onger married and who nmakes the
appropriate election. |[If a taxpayer elects relief under section
6015(c), such taxpayer’s “liability for any deficiency which is
assessed with respect to the return shall not exceed the portion
of such deficiency properly allocable to the individual” under
section 6015(d). Sec. 6015(c)(1). Relief under section 6015(c)
is not available to petitioner if respondent denonstrates that
petitioner had actual know edge of the itemgiving rise to the
deficiency. Sec. 6015(c)(3)(C). As we have already found,
petitioner had actual know edge of the itemgiving rise to the
portion of the understatenent of tax attributable to the
construction inconme. Accordingly, petitioner is not entitled to
section 6015(c) relief for the portion of the understatenent of
tax attributable to the construction incone.

Section 6015(f)

| f a taxpayer does not qualify for relief fromjoint and
several liability under section 6015(b) or (c), the taxpayer may
seek equitable relief under section 6015(f). Section 6015(f)

confers on the Secretary discretion to grant equitable relief to
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t axpayers where “it is inequitable to hold the individual |iable
for any unpaid tax or any deficiency (or any portion of either)”.

As directed by section 6015(f), the Secretary’ s del egate,
t he Comm ssioner, has prescribed guidelines in Rev. Proc. 2003-
61, 2003-2 C. B. 296, for determ ning whether equitable relief
shoul d be granted. Rev. Proc. 2003-61, sec. 4.01, 2003-2 C B. at
297-298, lists seven threshold conditions that nust be net for a
request for relief under section 6015(f) to be considered. The
seven threshold requirenents are: (1) The requesting spouse
filed a joint return for the taxable year for which he or she
seeks relief; (2) relief is not available to the requesting
spouse under section 6015(b) or (c); (3) the requesting spouse
applies for relief no later than 2 years after the date of the
Service's first collection activity after July 22, 1998, with
respect to the requesting spouse; (4) no assets were transferred
bet ween the spouses as part of a fraudul ent schene by the
spouses; (5) the nonrequesting spouse did not transfer
disqualified assets to the requesting spouse; (6) the requesting
spouse did not file or fail to file the return with fraudul ent
intent; and (7) absent enunerated exceptions, the incone tax
[Ttability fromwhich the requesting spouse seeks relief is
attributable to an itemof the individual with whomthe
requesting spouse filed the joint return. Petitioner has

satisfied all seven of the threshold conditions. W nust
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therefore determ ne whether petitioner is entitled to equitable
relief.

Rev. Proc. 2003-61, sec. 4.03(2), 2003-2 C.B. at 298-299,
lists eight nonexclusive factors that the Conm ssioner wll
consider in determ ning whether, taking into account all the
facts and circunstances, it is inequitable to hold the requesting
spouse |liable for all or part of the deficiency and whet her full
or partial equitable relief under section 6015(f) should be
granted. The eight nonexclusive factors and their application to
petitioner’s facts and circunstances are summari zed bel ow.

1. Petitioner’'s Marital Status

At the tinme she requested relief fromjoint and several
l[Tability, petitioner was divorced fromintervenor. This factor
wei ghs in favor of granting relief.

2. Econom ¢ Har dship

Petitioner has conceded that she would not suffer economc
hardship if relief is not granted. This factor wei ghs agai nst
granting relief.

3. Knowl edge or Reason To Know

As we have al ready found, petitioner had actual know edge of
the itemgiving rise to the deficiency. As a result, this factor

wei ghs against granting relief.
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4. Nonr equesti ng Spouse’'s Legal bligation

Under this factor we consi der whet her the nonrequesting
spouse has a legal obligation to pay the outstanding incone tax
l[iability pursuant to a divorce decree or agreenent. The decree,
havi ng i ncorporated the agreenent, makes petitioner and
intervenor liable for the paynent of any |later inposed or
assessed incone tax liability attributable to her or his portion
of inconme on the incone tax return.

The remai ning unreported i nconme from which petitioner seeks
relief (the construction incone) is attributable to intervenor’s
work with R&D Construction. By the terns of petitioner and
intervenor’s decree and agreenent, intervenor (the nonrequesting
spouse) is obligated to pay the portion of the understatenent of
tax that is attributable to him i.e., the unenpl oynent
conpensation and the construction inconme. Accordingly, we find
that this factor weighs in favor of granting relief.

5. Si gni ficant Benefit

Respondent has conceded that petitioner did not receive a
significant benefit fromthe itemgiving rise to the deficiency.
As a result, this factor weighs in favor of granting relief.

6. &ood Faith Effort To Comply Wth Tax Laws

Respondent has al so conceded that petitioner nade a good

faith effort to conply with the incone tax laws in the taxable
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years follow ng the taxable year in issue, and this factor favors

granting relief. See Harris v. Conm ssioner, T.C Meno. 2009-26.

7. Spousal Abuse

Petitioner has not alleged that there was abuse in her
former marriage. Consequently, we find this factor is neutral.

8. Mental or Physical Health

Petitioner concedes that she was not in poor nental or
physi cal health on the date she signed the return or at the tine
that she requested relief. Accordingly, we find this factor is
neutral .

Concl usi on

In sum four factors weigh in favor of granting relief, two
factors are neutral, and tw factors wei gh agai nst granting
relief. Accordingly, we conclude that petitioner is entitled to
equitable relief pursuant to section 6015(f) on that portion of
t he understatenment of tax attributable to the construction
i ncone.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




