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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

LARO Judge: Petitioner petitioned the Court under section
6226 to readjust partnership itens adjusted by respondent.
Foll ow ng the parties’ concessions, we nust deci de whet her Vision
I nformation Services, L.L.C. (Vision), sold or instead |icensed

certain intellectual property to Twentieth Century Fox
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(FoxVi deo). Respondent determ ned and argues that Vision
licensed the property to FoxVideo and, hence, that paynents which
Vision received from FoxVideo as to the transaction are taxable
as ordinary incone. Petitioner argues that Vision sold the
property to FoxVideo and, hence, that the paynents qualify for
capital gain treatnment. Petitioner concedes that the paynents
are ordinary inconme if the property was |licensed rather than
sol d.

We agree with respondent. Unless otherw se noted, section
references are to the applicable versions of the Internal Revenue
Code, and Rule references are to the Tax Court Rules of Practice
and Procedure.

FI NDI NGS OF FACT

Sonme facts were stipulated. The stipulated facts and the
exhibits submtted therewith are incorporated herein by this
reference. We find the stipulated facts accordingly. Visionis
alimted liability conpany the headquarters of which was in
Royal Qak, M chigan, when its petition was filed with the Court.
For Federal inconme tax purposes, it is treated as a partnership,
and its nenbers are treated as its partners.

Vision was formed on February 3, 1995, to provide certain
services to users of a base software package (Software) devel oped
by a corporation nanmed Nordic Information Systens, Inc. (Nordic).

The Software hel ped track the novenent of consumer goods between
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manuf acturers and retailers. The certain services to be provided
by Vision were data processing services, referred to as third
party service bureau services, related to the Software.

Al so on February 3, 1995, Vision and Nordic entered into a
“Software |icense agreenent” (license agreenent) with respect to
the Software. The |icense agreenent stated in relevant part:

2. LI CENSE GRANT AND RESTRI CTIl ONS.

2.1 License. Subject to the terns and
conditions of this Agreenent, Nordic grants to Vision,
and Vi sion accepts, an exclusive perpetual worl dw de
license to use, copy, nodify and enhance the Software,
Source Materials and Manuals: (i) to provide Third-
Party Service Bureau Services to various third parties
* * * and, (ii) to sub-license the Software to
FoxVi deo to enabl e FoxVideo to use the Software to
process its own data and the data of its affiliates * *
*

4. OAMNMERSH P, CONFI DENTI ALITY AND PROTECTI ON OF
SOFTWARE AND OTHER TRADE SECRETS.

4.1 Nordic Omership of Software. This
license is not a sale. Except as otherw se provided
herein, title and all proprietary rights (patents,
trade secrets, copyrights and trade marks) to the
Sof tware, and any copy nade by Vision are held by
Nordic. The Software is copyrighted and is protected
by United States and International Copyright Laws.

Nordic and Vision on the sane day also entered into an annual
mai nt enance agreenment under which Nordic agreed “to provide
support and mai nt enance” for the Software and Vision agreed to
pay to Nordic a fee in exchange for Nordic's “On-Call Benefits”

and “Tinme and Material Services”.
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Al so on February 3, 1995, Vision and FoxVideo entered into a
“Distribution Informati on Services Agreenment” (Vision agreenent).
The Vision agreenment entitled Vision to provide data processing
services to FoxVideo in connection wth the Software and
descri bed, anong other things, the services to be perforned, the
territories affected, the terns of the agreenent, the scope of
exclusivity, and the prices for the services under the agreenent.
The Vision agreenment stated in relevant part:

4. TERM The Termshall commence as of February 3,
1995 (“Effective Date”), and unless earlier term nated,
* * * gshall last five years. FoxVideo shall have an
option to extend the Termfor an additional five-year
period (“Initial Extension Period”) on the follow ng
basis: the terns in effect at the outset of the Initial
Ext ensi on Period (including the exclusivity ternmns)
shall be the sane as the terns in effect at the end of
the first five year period, except that FoxVideo shal
not be required to pay any additional |icense fee for
the Vision Software License with respect to the Initial
Ext ensi on Period, and such terns shall be subject to
adjustnent during the Initial Extension Period on the
sanme basis as the initial ternms during the first five-
year period are subject to adjustnent as provided
herein. At the end of the Initial Extension Period (if
any), the Vision agreenent may be extended for
successive additional five-year periods by nutual
consent, provided that (a) no additional l|icense fee
for any such additional extension period shall ever be
payabl e by FoxVideo; and (b) Vision's exclusivity
commtnents for any such extension period shall be

subj ect to negotiation by the parties. Each 12-nonth
period of the Termshall be referred to as a “Contract
Year”.

5. EXCLUSI VITY:

(a) By FoxVideo: For so long as the Vision
agreenent is in effect, FoxVideo shal
procure Information Services for use in
direct-to-store distribution of
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vi deocassettes in the United States and
Canada exclusively from Vi sion.

* * * * * * *

7. VI SI ON SOFTWARE LI CENSE/ FEE

(a)

(b)

Vi sion Software License:

(1) Vision's License from Nordic:
The conti nui ng exi stence and
validity of Vision's license of the
Nordi c Software from Nordic

(i ncluding all maintenance and

rel ated agreenments) (collectively
the “Nordic Agreenents”) shall be
of the essence of the Vision
agreenent. * * *

(1i1) Gant of License: Vision
shall grant or cause to be granted
to FoxVideo a worl dw de, non-

excl usive, non-transferable |icense
(“Mision Software License”) to use,
on its own hardware or otherw se
the Vision Software [i.e., the
Software as nodified by Vision and
any other software used by Vision
in providing the information
services to FoxVideo]. The Vision
Software License shall have a term
coextensive with the Term of the

Vi sion agreenment * * *

* * * * * * *

Li cense Fee:

(1) Paynent of Fee: Except as
provi ded bel ow, FoxVi deo shall pay
a License Fee to Vision in the
aggregat e anount of $10 mllion,
payable as follows: (A) $3 mllion
payabl e on signature of the Vision
agreement; plus (B) $1.75 million
payabl e on each of the first four
anni versary dates of the signing of
the Vision agreenent. * * *
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(11) Reinbursenent Upon

Term nation: In the event that the
Vi sion agreenent is term nated
before the end of the Termas a
result of a default by Vision,
FoxVideo will receive a

rei nbursenent of a portion of the
license fee paid to the date of
term nation, based upon an
anortization of the license fee at
the rate of $2 mllion per year.

Pursuant to the Vision agreenment, FoxVideo paid Vision the
referenced $3 mllion paynent in 1995 and the referenced $1.75
mllion paynment in 1996. On its 1995 Form 1065, U.S. Partnership
Return of Incone, Vision reported its receipt of the $3 mllion
paynent as long-termcapital gain incone froma $10 mllion
i nstal |l ment paynment sale of “exclusive rights&mnow how. On its
1996 Form 1065, Vision reported its receipt of $1,320,198 of the
$1.75 mllion paynent as long-termcapital gain incone and
reported the rest ($429,802) as portfolio interest incomne.

On Novenber 20, 2000, respondent nailed to petitioner a
notice of final partnership adm nistrative adjustnent (FPAA) for
1995 and 1996. Respondent determned in the FPAA that both
paynments were taxable as ordinary income because, respondent
determ ned, they were received by Vision as a |icense fee.

OPI NI ON

The parties dispute whether Vision sold or licensed to

FoxVi deo the property underlying the $3 mllion and $1.75 mllion

paynments. Petitioner argues that Vision sold this property to



-7-

FoxVideo in that, petitioner asserts, Vision transferred to
FoxVi deo the exclusive right to use the trade secrets and
know how enbodied in the Software for their useful life of |ess
than 4 years. Respondent argues that Vision |icensed the
Software to FoxVideo in that, respondent asserts, Vision and
FoxVi deo intended at the tine of the pertinent agreenents that
the property would be licensed in exchange for a set fee and
stated as nuch in those agreenents.

We agree with respondent. Qur decision turns on the intent
of the parties to the pertinent agreenents as ascertai ned as of

the tine that they entered into these agreenents. Pickren v.

United States, 378 F.2d 595, 599-600 (5th Cr. 1967). W

ascertain this intent primarily by construing the pertinent

agreenents. 1d.; see also Redler Conveyor Co. v. Conm ssioner,

303 F.2d 567, 569 (1st Cr. 1962), affg. T.C Meno. 1961-82.
Petitioner asserts on brief that respondent bears the burden of
proof for 1996 by virtue of section 7491(a). The parties,
however, stipulated that petitioner bears the burden of proof as
to both years. Because petitioner has not asked the Court to
vacate this stipulation, and the record does not otherw se give
us any reason to qualify, change, or contradict it, we treat the
stipulation as a concl usive adm ssion by petitioner that
petitioner bears the burden of proof for both years. See Rule

91(e).
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We read the license agreenent to provide specifically that
Nordic was licensing the Software to Vision and that Vision could
subl i cense the Software to FoxVideo. The agreenent, for exanple,
granted Vision “an excl usive perpetual worldw de |icense” to use
the Software and all owed Vision to sublicense the Software to
FoxVideo for its use. The agreenent also stated that the |icense
to Vision “is not a sale”, that “Except as ot herw se provi ded
herein, title and all proprietary rights (patents, trade secrets,
copyrights and trade marks) to the Software, and any copy nade by
Vision are held by Nordic”, and that the “Software is copyrighted
and is protected by United States and I nternational Copyright
Laws.” Petitioner makes no nention of these quoted statenents,
or the fact that the parties to the |icense agreenent went to
great lengths to include themw thin that agreenent. Nor does
petitioner explain how Vision could have sold the Software to
FoxVi deo when the Software was not owned, but nerely |licensed, by
Vision. |Indeed, petitioner does not even rebut the fact that
Nordic licensed the Software to Vision and specifically
acknow edges this fact when petitioner states that the |icense
agreenent resulted in Vision's having a license to use the
Sof t war e.

We al so read the Vision agreenent to provide simlarly that
Vision licensed and did not sell the Software to FoxVideo. This

agreenent states that Vision sublicensed the Software to FoxVi deo
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and that Vision would be receiving the $3 million and $1.75
mllion paynments in dispute as a “License Fee”. This agreenent

al so | abel ed the transaction underlying the paynents a “G ant of
Li cense” and referenced the license agreenent as an integral part
of the Vision agreenent by stating that “The continuing existence
and validity of Vision's |license of the Nordic Software from
Nordic * * * shall be of the essence of the Vision agreenent” and
that “The Vision Software License shall have a term coextensive
with the Termof the Vision agreenent”.

We conclude that the transaction was a |icensing agreenent
and, hence, that the disputed paynents are taxable as ordinary
inconme.! W have considered all argunents nade by the parties as
to this conclusion and have found those argunents not discussed
herein to be irrelevant and/or without nerit. W have not
considered the alternative argunents which respondent nade in the
event that we were to conclude that the subject transaction was

not a licensing agreenent. To reflect concessions,

Decision will be entered

under Rul e 155.

! W al so believe that the reinbursenent provision of the
Vi sion agreenent is nore consistent wwth our finding of a
| i censi ng agreenent as opposed to a sale. \Wereas petitioner
asserts that the useful life of the subject property was |ess
than 4 years, we find that the parties to the Vision agreenent
believed at the tine of that agreenent that the property’ s useful
life was 5 years or nore.



