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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

CERBER, Judge: Respondent, on March 14, 2002,
Notice of Determ nation Concerning Collection Action
Section 6320 and/or 6330 (notice of determ nation),

to petitioner’s 1991 and 1996 taxable years, determ

i ssued a
(s) Under
with regard

ning to

proceed with enforced collection, including levy. Petitioner

tinmely petitioned this Court seeking to dispute the

under | yi ng



-2 -
merits of his tax liabilities for 1991 and 1996 and to show t hat
respondent’s determnation to proceed with collection was an
abuse of discretion.?

On Novenber 5, 2003, respondent filed a Mdtion For Summary
Judgnent seeking to preclude petitioner from addressing the
merits of his underlying tax liabilities. |In a January 23, 2004,
Order, this Court granted respondent’s notion with respect to the
1991 tax year based on section 6330(c)(2)(B) and denied
respondent’s notion with respect to the 1996 year. At trial,
petitioner conceded that he did not want to raise the underlying
merits of his 1996 tax liability, which arose due to petitioner’s
self-assessed tax liability reflected in his 1996 tax return.

The remai ning issue for our consideration is whether
respondent abused his discretion in refusing to accept
petitioner’s offer in conprom se.

Al'l section references are to the Internal Revenue Code in
effect for the years in issue.

FI NDI NGS OF FACT

At the tinme of filing his petition, petitioner resided in

Phoeni x, Arizona. On February 3, 1993, petitioner filed his 1991

Federal inconme tax return, and on July 19, 1994, respondent

11t may be noted that in a prior Menorandum Opi nion the
Court granted a notion by respondent to dismss Ruth C. Voorhees
fromthis proceeding for lack of jurisdiction. Voorhees v.
Commi ssioner, T.C Meno. 2002-289.
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issued a notice of deficiency for the tax year 1991 determning a
$7,363 inconme tax deficiency and penalties in the amounts of $367
and $1,473. Petitioner filed a tinely petition with this Court
in connection with his 1991 tax return filed February 3, 1993,
and on Qctober 18, 1995, an agreed deci sion was entered
reflecting a $2,717 inconme tax deficiency and no penalties or
additions to tax for petitioner’s 1991 tax year. On August 18,
1997, petitioner filed his 1996 inconme tax return show ng a
bal ance due.

On August 21, 2001, respondent issued petitioner a Letter
1058, Final Notice--Notice of Intent to Levy and Notice of Your
Right to a Hearing, with respect to petitioner’s 1991 and 1996
out standing income tax liabilities, which totaled $5, 743. 04,
including statutory additions. Petitioner requested a hearing,
and on January 24, 2002, a face-to-face hearing was hel d between
petitioner and respondent’s Appeals officer. On February 16,
2002, petitioner submtted Form 656, O fer in Conprom se, along
with a Form 433-A, Collection Information Statenment for Wage
Earners and Sel f- Enpl oyed I ndividuals, offering to pay $1,500 in
full paynment of the outstanding liabilities.

At the time that petitioner offered $1,500 in ful
settlement of nore than $5,000 in liabilities, petitioner was
payi ng $500 per nonth on credit card debt. Subsequent to the

rejection of petitioner’s offer, petitioner was able to borrow
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$15, 000 on assets that he owned at the tinme of the consideration
of his offer.

Respondent rejected petitioner’s offer and countered with an
offer to permt petitioner to nake $100 nmonthly install nment
paynents to pay the outstanding liabilities. Petitioner rejected
those ternms, and respondent, on March 14, 2002, issued a notice
of determ nation, advising petitioner that respondent intended to
proceed with enforced collection. Petitioner filed an Amended
Petition with this Court on May 3, 2002.

OPI NI ON

We have held in an Order dated January 23, 2004, that
petitioner is precluded fromcontesting the underlying nerits of
his 1991 income tax liability, and petitioner does not contest
his self-assessed 1996 liability. Accordingly, our review of the
adm ni strative determnation is for abuse of discretion. Sec.

6330(c)(2)(B); Sego v. Conmm ssioner, 114 T.C 604, 610 (2000).

Petitioner contends there was an abuse of discretion due to
respondent’s rejection of petitioner’s $1,500 offer in
conprom se. That decision was nade based on information
avai |l abl e to respondent show ng that petitioner was able to
satisfy the outstanding tax liabilities.

Petitioner contended at trial that the 1991 incone tax
l[iability shoul d have been about one-half of the $2,717 anount to

whi ch he had agreed in the decision entered Cctober 18, 1995.
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Petitioner’s contention is based on his allegation that he signed
a bl ank decision with the understanding that the inconme tax
deficiency woul d have been an anmpunt approachi ng $1, 500.
Petitioner further alleges that upon receipt of the entered

deci sion the anount of the “agreed” inconme tax deficiency was

al nost doubl e the anmpbunt he thought he had agreed to with
respondent. The Court asked petitioner whether he had brought
the alleged discrepancy to this Court’s attention after the
decision was entered in 1995. Petitioner testified that it was
not worth his effort or nonetary cost at the tinme so he did
not hi ng. Respondent argued that petitioner’s $1,500 offer in
conprom se was based on petitioner’s belief that the wong anount
had been included in the decision.

Sections 6320 and 6330 provide for a hearing in connection
with certain collection activity by respondent. Under section
6330(c)(2)(B) a taxpayer may raise the nerits of the underlying
ltability if the taxpayer “did not receive any statutory notice
of deficiency for such tax liability or did not otherw se have an
opportunity to dispute such tax liability.” It is clear in this
case that petitioner received a statutory notice of deficiency
and did have an opportunity to dispute such tax liability. Under
the statute, and under the doctrine of res judicata, it does not

matter whether petitioner is nowin a position to show that the



- b -
outcone or holding resulting fromthat opportunity may be in
error. |d.

In addition, respondent has, in all other respects, conplied
with the requirenents of section 6330 so as to be entitled to
proceed with collection of petitioner’s outstanding tax
l[iabilities for 1991 and 1996. W hold that there was no abuse
of discretion in respondent’s determnation to proceed with
col | ecti on.

To reflect the foregoing,

Decision will be entered for

respondent.



