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MVEMORANDUM OPI NI ON

HALPERN, Judge: This case is before us to review a Notice
of Determ nation Concerning Collection Action(s) under Section
6320 and/or 6330 (the notice) issued by respondent’s Appeal s
O fice (Appeals). The notice concerns petitioner’s 1999, 2000,
and 2002 Federal income tax liabilities, and it sustains an
Appeal s officer’s determnation that a notice of Federal tax lien

for those years should stand. W review the notice pursuant to
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sections 6320(c) and 6330(d)(1).! Respondent has noved for
summary judgnent and to i npose a section 6673 penalty (the
notion). Petitioner objects (the response). W shall grant the
notion in both respects.

W may grant summary judgnment “if the pleadings, answers to
interrogatories, depositions, adm ssions, and any ot her
acceptable materials, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law.” Rule 121(b). In
pertinent part, Rule 121(d) provides: “Wen a notion for summary
judgnent is nade and supported * * *  an adverse party may not
rest upon the nere allegations or denials of such party’s
pl eadi ng, but such party’s response * * * npust set forth specific
facts show ng that there is a genuine issue for trial.”

I n support of the notion, respondent relies on the
pl eadi ngs, the declaration of J. Robert Cuatto, an attorney
assigned to defend the notice, and respondent’s proposed
stipulation of facts, which we shall take as true because

petitioner had the opportunity to object but did not do so.?

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986, as anended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

2 After receiving respondent’s proposed stipulation of
facts, petitioner sent a letter to respondent stating: “lI amin
t he process of review ng your proposed Stipulation of Facts, and
preparing a response to certain proposed facts.” Petitioner

(continued. . .)
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Backgr ound

Petitioner failed to file Federal inconme tax returns for
1999, 2000, and 2002; respondent determ ned deficiencies in, and
additions to, tax for those years, and, follow ng petitioner’s
failure either to pay the tax and additions or to chall enge
respondent’s determnations in this Court, respondent assessed
t hose deficiencies and additions (the assessnents). Petitioner
did not pay the assessnents, and, on July 6, 2006, respondent
notified petitioner that (1) he had filed a Federal tax lien with
respect to the assessnents and (2) petitioner had a right to
appeal that action. |In response, petitioner submtted to the
I nternal Revenue Service (IRS) IRS Form 12153, Request for a
Col l ection Due Process Hearing, alleging that the notice of

Federal tax lien constituted “an inappropriate collection action”

2(...continued)
failed to send the prom sed response, however, and respondent
moved for petitioner to show cause why the proposed stipul ation
of facts should not be accepted as established. W ordered
petitioner to show cause. |In response to our order, petitioner
conceded that he did not “dispute” the proposed stipulation of
facts. In his subsequent response to the notion for summary
j udgnment, petitioner argues that “not disputing, does not convert
to agreenent”. Petitioner is wong. Rule 91(f)(2) provides that
in responding to an order to show cause, where a party disputes
any matter, the party shall set forth the reasons for his
di spute. Because petitioner failed to set forth any dispute with
respondent’s proposed facts, we accept themas true. See, e.g.,
Console v. Conm ssioner, T.C Meno. 2001-232 (accepting as true
proposed facts where taxpayer “failed to respond to the substance
of our order”), affd. 85 Fed. Appx. 869 (3d Cr. 2003); Brookbank
v. Comm ssioner, T.C Meno. 1999-51 (accepting as true proposed
facts where taxpayer filed “frivol ous response” to our order),
affd. without published opinion 215 F.3d 1325 (6th Cr. 2000).
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and disputing “[t] he existence or anount of the tax, since | did
not receive a notice of deficiency and did not otherw se have an
opportunity to dispute the tax liability.”?3

An Appeals official, Settlenment Oficer Mchael Freitag,
then wote to petitioner on January 26, 2007, inform ng himthat
he woul d schedul e a tel ephone conference for February 28, 2007,
and that (1) to dispute his tax liabilities for 1999, 2000, and
2002, petitioner needed to submt original signed tax returns for
t hose years and (2) for Appeals to consider collection
alternatives for those years, petitioner needed to submt signed
tax returns for 2003, 2004, and 2005, since he had not filed
returns for those years, along with a conpleted I RS Form 433-A,
Collection Information Statenent. Petitioner neither contacted
M. Freitag to reschedule the neeting nor submtted any
docunents. Petitioner m ssed the tel ephone conference, and M.
Freitag schedul ed another. Before the date of the second
schedul ed tel ephone conference, petitioner requested a face-to-
face conference. Another Appeals official, Settlenent Oficer
Paul Baker, then wote petitioner, scheduling a face-to-face
conference for June 14, 2007, and requesting a conpleted
Collection Information Statenent, the six tax returns described

above, and a seventh signed tax return for 2006 (which return had

3 Respondent sent the three statutory notices of deficiency
to petitioner’s last known address. Unable to deliver or forward
them the post office returned all three to respondent.
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since becone due). M. Baker warned petitioner that, if he did
not participate in the conference or submt the requested
docunents, Appeals would nake a determ nation on the basis of the
avai |l abl e evidence. Petitioner submtted no docunents.
Petitioner and M. Baker each reschedul ed the face-to-face
conference twice. After setting Septenber 25, 2007, as the fifth
date for the conference, M. Baker wote petitioner informng him
that both parties had to adhere to that date. In a letter dated
Septenber 21, 2007, petitioner requested that Appeals
i ndefinitely postpone the conference because petitioner had
“decided to seek legal representation regarding this matter * * *
[and so far had] been unsuccessful in finding affordable
representation.” Petitioner then failed to attend the
conference. 1In a letter dated Septenber 26, 2007, M. Baker
deni ed petitioner’s request for a postponenent, restating that
“both you and the [Internal Revenue] Service had to adhere to the
specified date and tine” of the conference. Noting that
petitioner had submtted none of the requested docunents, M.
Baker granted petitioner an additional 10 days to do so. M.
Baker warned that, if petitioner did not submt the necessary tax
returns, Appeals would make a determ nation on the basis of the
avai |l abl e evidence. After petitioner again failed to submt the
request ed docunents, Appeals issued the notice. The notice

contains the followng “Summary of Determ nation”
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Si nce you have not provided any information for us to

consi der your challenge to the tax assessnents, it

shall be assunmed that the liabilities are correct.

Al so, since you have not filed your Forns 1040 for

2003, 2004, 2005 and 2006, no alternatives such as an

I nstal | nrent Agreenent can be considered at this tine.

Therefore, Appeals sustains in full the filing of the

Notice of Federal Tax Lien, because the |lien bal ances

the need for the efficient collection of taxes with

your legitimate concern that any collection action be

no nore intrusive than necessary.

Petitioner tinely filed the petition, assigning error to the
notice on the grounds that he did not receive a fair hearing
because Appeals “set an arbitrary drop dead date” for a hearing
and viol ated section 6330 by requiring statenents and col |l ection
i nformati on not associated with 1999, 2000, and 2002. Petitioner
also claims: “IRS offers no evidence that they obtained
verification fromthe Secretary that the requirenents of any
applicable law or adm nistrative procedure had been net as
required by Sec. 6330.” Finally, petitioner clains the right to
chal | enge the existence of the underlying liabilities for tax.

After petitioner filed the petition, respondent’s counsel
(counsel ) schedul ed a conference with petitioner for February 29,
2008, “to discuss this case and attenpt to resolve all issues
short of trial.” Counsel also requested that petitioner submt
all docunents related to petitioner’s inconme tax liabilities for
the years in issue. Petitioner responded that he was unabl e not

only to attend the conference but also to provide the requested

docunents by that date. Petitioner promsed to contact counsel
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by March 17, 2008, to reschedule the conference. Wen counsel
reschedul ed the conference for March 13, 2008, petitioner
obj ected, restating his prom se to contact counsel by March 17,
2008. Wien petitioner failed to contact counsel by his self-
i nposed deadl i ne, counsel reschedul ed the conference for Apri
24, 2008. Petitioner did not attend the conference and did not
send counsel any docunents. Counsel then sent petitioner a copy
of the proposed stipulation of facts. Wen petitioner failed to
provi de a substantive response, respondent noved for, and we
i ssued, an order requiring petitioner to show cause why the facts
proposed to be stipulated should not be accepted as established.
In response to our order, petitioner conceded that he did not
“dispute” the stipulation of facts. Respondent then filed the
not i on.

Di scussi on

Summuary Judgment

A. | nt roducti on

Respondent asks for summary judgnent in his favor on the
grounds that, considering the issues that petitioner had raised
in his request for a section 6330 hearing, and taking into
account that petitioner failed to participate in that hearing,
Appeals was justified in determning to proceed on the basis of
Settlenment O ficer Paul Baker’s (1) verification that the

requi renents of any applicable |aw or adm nistrative procedure
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had been net, (2) consideration of whether the proposed
col l ection action bal anced the need for efficient collection of
taxes with the legitimte concern that such action be no nore
i ntrusive than necessary, and (3) consideration of the issues
petitioner had raised. See sec. 6330(c)(3). Petitioner opposes
the notion for summary judgnent.

B. Verification

Because it is set forth in respondent’s proposed stipulation
of facts that, “[d]luring [p]etitioner’s * * * [section 6330]
hearing, the settlenent officer verified that all |egal and
adm ni strative procedures were followed”, we shall take that to
be true. That would seemto satisfy the requirenents of section
6330(c) (1) and (3)(A): “The appeals officer shall at the
[ section 6330] hearing obtain verification fromthe Secretary
that the requirenents of any applicable |aw or adm nistrative
procedure have been net.” Moreover, we have held: “Section
6330(c) (1) does not require the Appeals officer to give the
taxpayer a copy of the verification that the requirenents of any
applicable law or adm nistrative procedure have been net.”

Nestor v. Conm ssioner, 118 T.C. 162, 166 (2002).

C. Bal anci ng the Need for Efficient Collection of Taxes

Petitioner’s request for a section 6330 hearing was based on
his claimthat respondent’s |ien was not an appropriate

collection action and his challenge to the existence and anopunt
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of the tax. Respondent’s two settlenent officers requested tax
returns for the years in issue to consider petitioner’s tax
liabilities for those years and collection information and
returns for subsequent years to consider collection alternatives.
Petitioner was warned at |least twice that, if he did not submt

t he requested docunents, Appeals would proceed on the basis of
the avail abl e evidence. Petitioner was given a final 10 days to
submt the docunents. Petitioner did not attend schedul ed
conferences, did not respond to correspondence, did not submt

t he requested docunents, and attenpted to postpone his hearing
indefinitely to obtain | egal counsel, which, as of yet, he has
not obtained. There is no requirenent that Appeals issue a
notice of determnation within a certain tinme. See Gzi V.

Commi ssioner, T.C Menp. 2007-342; sec. 301.6320-1(e)(3), QRA-E9,

Proced. & Admin. Regs. G ven petitioner’s conduct and the
information avail able, Settlenent O ficer Baker did not abuse his
di scretion by determ ning that the proposed collection action

bal anced the need for the efficient collection of taxes with the
legitimate concern of petitioner that any collection action be no
nmore intrusive than necessary. See sec. 6330(c)(3)(0O,; Castillo

v. Comm ssioner, T.C Meno. 2004-238 (applying abuse of

di scretion standard to review of section 6330(c)(3) (0O

determ nation).
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D. | ssues Petitioner Raised

Petitioner raised his liability for the unpaid tax as a
defense to respondent’s collection action. Petitioner had not
filed returns for 1999, 2000, and 2002, and the settl enent
of ficers assigned to petitioner’s case asked for original signed
returns to consider his tax liability for those years. Since
petitioner did not provide those returns or any other information
with respect to his liability, Settlenent O ficer Baker
determ ned on the basis of the information before himthat the
assessnents nust be correct. Appeals determ ned the assessnents
were correct, and we see no error in that determ nation
Moreover, even if Appeals erred in that respect, petitioner has
failed to support his assignnment of error with a sufficient
specificity of fact as to his liabilities for 1999, 2000, and

2002 for us to consider those liabilities. See Poi ndexter V.

Comm ssioner, 122 T.C 280, 285 (2004), affd. 132 Fed. Appx. 919

(2d Gir. 2005).

E. Concl usi on

We shall grant sunmmary judgnment and sustain the notice on
the prem ses stated.

1. Section 6673 Penalty

Under section 6673(a)(1), this Court may require a taxpayer
to pay a penalty not in excess of $25,000 if the taxpayer has

instituted or maintained a proceeding primarily for delay. W
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see no reason for this case other than delay. |Indeed, delay
attributable to petitioner is manifest at al nost every stage of
this proceeding. He never provided any information necessary to
support his objections, choosing instead to ask for postponenent
after postponenent. Petitioner has had al nost 2 years to submt
to the settlenent officers or counsel the necessary tax returns
to show error in the assessnents and still he has not done so.
From t he begi nning, petitioner has refused to cooperate with
respondent. For exanple, petitioner did not respond to
respondent’s proposed stipulation of facts until we ordered him
to show cause. After replying that he did not “dispute” the
proposed stipul ation, petitioner resorted to word ganmes by
claimng that “not disputing, does not convert to agreenent”.
Petitioner has failed to report inconme for at least 7 years. He
deserves a substantial penalty for initiating this proceeding.
We shall, therefore, require petitioner to pay a penalty under
section 6673(a)(1) of $2,500.

To reflect the foregoing,

An appropriate order wll

be issued, and decision wll

be entered for respondent.




