T.C. Meno. 2008-179

UNI TED STATES TAX COURT

CARL ROBERT WAGENKNECHT, JR., Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 6315-06L. Filed July 29, 2008.

Carl Robert Wagenknecht, Jr., pro se.

Cathy J. Horner, for respondent.

MVEMORANDUM OPI NI ON

JACOBS, Judge:! This matter is before the Court on
respondent’s notion for summary judgnent to proceed to coll ect by
| evy petitioner’s unpaid tax liabilities for 1994 and 1996. Al

section references are to the Internal Revenue Code as anended,

This case was assigned to Judge Julian |I. Jacobs for
di sposition by order of the Chief Judge on Apr. 30, 2008.
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and all Rule references are to the Tax Court Rules of Practice
and Procedur e.

Backgr ound

Petitioner resided in Chio when he filed his petition. For
conveni ence, we separately state the relevant facts for each year
at issue.

1994

Petitioner and Jacqueline J. MII er-Wagenknecht
(petitioner’s spouse) tinely filed a joint inconme tax return for
1994. The return was prepared with the assistance of a tax
preparer and describes petitioner’s occupation as “part-tine
lawer/full time teacher” and petitioner’s spouse’s occupation as
“sal es/consultant”. The joint return reported $43, 241 of wages,
$39, 489 of item zed deductions, $556 of tax, and $6, 782 of
credits fromwage w t hhol di ngs.

Two Schedules C, Profit or Loss From Busi ness, were attached
to the return. One Schedule Crelated to petitioner’s spouse’s
activity as an insurance sal esperson and consultant. It
reflected $264, 542 of gross income, $260,556 of expenses, and a
net profit of $3,986. The other Schedule Crelated to
petitioner’s activity as a lawer. It reflected $6, 180 of gross

i ncome, $6,233 of total expenses, and a net |oss of $53.
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Respondent assessed the $556 of tax shown on the return on June
5, 1995.

The return was audited, and respondent thereafter determ ned
a $15,895 deficiency. Respondent issued a notice of deficiency
to petitioner and his spouse on February 14, 1997. The notice
was received, but neither petitioner nor his spouse petitioned
this Court contesting respondent’s determ nation. Respondent
assessed the $15, 895 deficiency on July 21, 1997.

Respondent demanded paynent of the 1994 deficiency as well
as paynent for anpunts petitioner and his spouse owed for 1995
and 1996. \Wen paynent was not made, respondent determ ned that
enforced collection action for each of these years would be
required. On March 31, 2004, respondent mailed petitioner a
Letter 1058, Final Notice of Intent to Levy and Notice of Your
Right to a Hearing (final notice of intent to |levy), for 1994,
1995, and 1996.2 According to respondent’s final notice of
intent to levy, petitioner’s unpaid tax liability for 1994
exceeded $20,000. 1In response to the final notice of intent to
| evy, on April 24, 2004, petitioner requested a hearing under
section 6330 for 1994 and 1996. |In his request for a hearing,

petitioner maintained that all of the alleged deficiencies for

2Even t hough 1995 was included in the final notice of intent
to |l evy, respondent’s subsequent notice of determ nation,
described infra, states that inasmuch as there was no del i nquent
tax liability for 1995, that year is not at issue.
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the years at issue were due to itens attributable to his spouse,?
and he inquired whether the Internal Revenue Service (IRS) had
collected or attenpted to collect the alleged deficiencies from
her. In addition, anong other things, petitioner asserted that
all collection activities by the IRS were tinme barred.

In a letter dated August 22, 2005, respondent’s settl enent
of ficer advised petitioner: (1) Inasnmuch as petitioner had
received a notice of deficiency but did not petition this Court
for a redeterm nation of the deficiency, petitioner could not
raise the issue of his underlying tax liability for 1994 at his
section 6330 hearing; and (2) petitioner had the right to request
i nnocent spouse relief.

Petitioner’s section 6330 hearing with respect to 1994 and
1996, described nore fully bel ow, was conducted by tel ephone on
Novenber 21, 2005.

1996

Petitioner and his spouse filed a 1996 joint tax return
dated Cctober 15, 1997. Petitioner clains the return was filed
on Cctober 15, 1997, whereas respondent asserts the return was
filed on October 20, 1997.4 The return was prepared with the

assi stance of a certified public accountant and descri bed

31t appears that by April 2004 petitioner |lived separately
from Jacqueline J. MI I er-Wgenknecht.

“Petitioner requested and received an extension of tine
until COct. 15, 1997, to file his 1996 return.



- 5 -
petitioner’s occupation as teacher and stated petitioner’s spouse
is “currently disabled”.

The return reported $43,968 of wages, $100, 793 of item zed
deductions (including a $22,135 deduction for charitable
contributions and a $45, 031 deduction for |egal fees), zero tax,
and $7,722 of credits fromwage w t hhol di ngs, which petitioner
clainmed as a tax refund. Attached to petitioner’s return was a
Schedule Crelating to petitioner’s activity as a |lawer which
refl ected $7,450 of gross incone, $8,491 of total expenses, and a
net | oss of $1,041. Total incone and adjusted gross incone were
reported to be the sane; i.e., $44, 270.

Respondent determ ned that there was a $104, 503 defici ency
for 1996 and issued a notice of deficiency to petitioner and his
spouse on Septenber 12, 2002. The deficiency was due in part to
t he om ssion of $304, 722 consisting of $136,500 of gain fromthe
sale of real property and $168, 222 of busi ness gross receipts.
The notice of deficiency al so determ ned agai nst petitioner a
$78,284. 25 fraud penalty under section 6663(a).

Petitioner and his spouse received the notice of deficiency,
but neither petitioner nor his spouse petitioned this Court
contesting respondent’s determ nation. Respondent assessed the
$104, 503 deficiency, as well as the section 6663 penalty and
$98, 497. 14 of interest, on January 10, 2003. According to

respondent’s March 31, 2004, final notice of intent to |evy,
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petitioner’s unpaid tax liability for 1996, including interest
and the section 6663(a) penalty, exceeded $300, 000.

In his request for a section 6330 hearing petitioner
asserted that enforced collection action against himis
i nappropriate for 1996 because, anong ot her reasons: (1) The
al l eged deficiency for 1996 was not due to itens attributable to
him but rather to his spouse; and (2) the period of limtations
on assessnent expired before the notice of deficiency was issued
and therefore enforced collection activities by respondent are
time barred.

During the section 6330 hearing respondent’s settlenent
of ficer advised petitioner that: (1) Petitioner could not raise
the issue of his underlying tax liability for 1996 but he could
request innocent spouse relief; (2) because of a sequence of
events involving petitioner’s notions to quash summonses i ssued
by respondent,® the period of limtations on assessment for 1996
had been suspended; and according to the settlenment officer’s
calculations, it did not expire until February 10, 2003, which
was after the issuance of the notice of deficiency; and (3)
because the assessnent was tinely, respondent’s collection

activities were not tine barred.

The events referred to do not affect the disposition of
this case. Therefore, in the interest of sinplicity, we shall
not describe them
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The settlenent officer inforned petitioner that the IRS had
not collected or attenpted to collect the 1994 and 1996
deficiencies frompetitioner’s spouse. Moreover, she inforned
petitioner that because he failed to submt requested incone tax
returns and financial information, no collection alternatives
coul d be considered. The settlenent officer considered other
i ssues that petitioner had raised in his correspondence
(it ncluding petitioner’s claimof msconduct by respondent’s
agents and enpl oyees “which resulted in actions taken to the
detrinment of petitioner”) to be frivolous or groundl ess, and thus
she did not address them

Respondent issued a notice of determ nation on March 1
2006, pursuant to which respondent determ ned that “the proposed
|l evy action is sustained.” Petitioner tinely petitioned this

Court, requesting a review of respondent’s determnation.® On

W note that respondent concurrently issued to petitioner
two notices of determ nation, each sustaining the proposed |evy
action for 1994 and 1996. One notice of determnation related to
i ncone taxes, the other to frivolous return penalties.

Petitioner appealed to this Court the notice of determ nation
relating to the levy for inconme taxes and 3 days | ater appeal ed
both notices of determnation to the U S. District Court for the
Northern District of Chio. This Court, and apparently the
District Court, was not infornmed of petitioner’s filing in the
other court. The District Court dism ssed for |ack of subject
matter jurisdiction that part of petitioner’s conplaint relating
to incone taxes. Evidently unaware that petitioner had already
filed his petitionin this Court, the District Court stated that
“M . Wagenknecht shall have thirty (30) days fromthe date of
entry of * * * [its Menorandum of Qpi nion] and the acconpanyi ng
Order to appeal the I RS Appeals Ofice determnation with the Tax
(continued. . .)
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April 2, 2007, respondent filed the instant notion for summary
j udgnent .

Di scussi on

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Conm ssioner, 90 T.C. 678, 681 (1988). The Court nmay grant

summary judgnent where there is no genuine issue of any materi al
fact and a decision nay be rendered as a natter of law. Rule

121(b); Sundstrand Corp. v. Conmm ssioner, 98 T.C. 518, 520

(1992), affd. 17 F.3d 965 (7th Cr. 1994). The noving party
bears the burden of proving that no genuine issue of materi al
fact exists, and all factual inferences are viewed in a nmanner

nost favorable to the nonnoving party. Dahlstromyv.

Comm ssioner, 85 T.C. 812, 821 (1985). Rule 121(d) provides that

where the noving party properly makes and supports a notion for
summary judgnent “an adverse party may not rest upon the nere
al l egations or denials of such party’s pleading,” but nust set
forth specific facts, by affidavits or otherw se, “show ng that

there is a genuine issue for trial.”

5C...continued)
Court, pursuant to 26 U.S.C. 8 6330(d)(1)(B).” Wagenknecht v.
United States, 97 AFTR 2d 2006- 3000, at 2006- 3006, 2006-2 USTC
par. 50,388, at 85,092 (N.D. Chio 2006). The District Court’s
di sm ssal was affirnmed by the Court of Appeals for the Sixth
Crcuit. Wagenknecht v. United States, F.3d __, __ (6th
Cr., July 9, 2008) (slip op. at 4).




- 9 -
This collection review proceeding was filed pursuant to
section 6330. Section 6330(a) provides that no | evy may be nade

on any property or right to property of any person unless the
Secretary has notified such person in witing of the right to a
hearing before the levy is made. Section 6330(b)(1) and (3)
provides that if a person requests a hearing, that hearing shal
be held before an inpartial officer or enployee of the IRS (the
settlenment officer). At the hearing, a taxpayer nay raise any
rel evant issue, including appropriate spousal defenses,
chal | enges to the appropriateness of the collection action, and
collection alternatives, including offers-in-conprom se. Sec.
6330(c) (2) (A).

A taxpayer is precluded fromcontesting the existence or
anmount of the underlying tax liability at the hearing unless the
taxpayer did not receive a notice of deficiency for the tax in
guestion or did not otherw se have an opportunity to dispute the
tax liability. Sec. 6330(c)(2)(B); see also Sego v.

Comm ssioner, 114 T.C 604, 609 (2000). The term “underlying tax

liability” enconpasses the section 6663 penalty. See Yesse v.

Comm ssioner, T.C Menp. 2008-157. A claimthat the period of

[imtations expired, with respect to either assessnent or
collection, is a challenge to the underlying tax liability within

t he nmeani ng of section 6330(c)(2)(B). See Boyd v. Conm ssioner,

117 T.C. 127, 130 (2001); see also Hoffman v. Conm ssioner, 119
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T.C 140, 145 (2002); Hoffenberg v. Conm ssioner, T.C Meno.

2008- 139.

Foll ow ng a hearing, the settlenment officer nust determ ne
whet her the proposed | evy action may proceed. 1In reaching a
decision, the settlement officer is required to obtain
verification fromthe Secretary that the requirenents of
applicable | aw and adm ni strati ve procedures have been net and
must consider (1) all relevant issues raised by the taxpayer; and
(2) whether the proposed collection action bal ances the need for
efficient collection of taxes with a taxpayer’s concerns that the
collection action be no nore intrusive than necessary. Sec.
6330(c) (3).

Section 6330(d) grants this Court jurisdiction to reviewthe
determ nation by the settlenment officer to proceed with
collection action via levy after the hearing. Were the validity
of the underlying tax liability is at issue, the Court wll

review the matter de novo. Seqgo v. Conm ssioner, supra at 610.

Where the underlying tax liability is not at issue, the Court
will review the determ nation of the settlenent officer for an

abuse of discretion. Goza v. Conmm ssioner, 114 T.C. 176, 181

(2000). An abuse of discretion is defined as any action that is
unreasonabl e, arbitrary or capricious, clearly unlawful, or

| acki ng sound basis in law, taking into account all the facts and
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circunstances. See, e.g., Thor Power Tool Co. v. Conm Ssioner,

439 U.S. 522, 532-533 (1979).

Petitioner received notices of deficiency for both 1994 and
1996. Petitioner failed to petition this Court contesting
respondent’s determi nation. The tax was assessed for both years.
Consequently, in this proceeding petitioner may not chall enge the
underlying tax liabilities for either 1994 or 1996 by cl ai m ng
that the period of limtations for assessnent expired before
i ssuance of the notice of deficiency.’” See sec. 6330(c)(2)(B)
| nsof ar as the underlying tax liabilities for 1994 and/or 1996
are not at issue, the determnation to proceed with the levy is

revi ewed for abuse of discretion. See Seqo v. Conm ssioner,

supra at 610.

Petitioner contends that the notice of deficiency for 1994
was invalid because it was issued before an adm ni strative appeal
to which petitioner was entitled had been provided. Petitioner’s
contention is flawed, for it is well established that the
Comm ssi oner need not give a taxpayer the opportunity to appeal

at the admnistrative |evel before issuing a notice of

'Petitioner’s reliance on Hoffman v. Conmi ssioner, 119 T.C
140 (2002), for the proposition that he may chal | enge the
underlying tax liabilities in this proceeding is m splaced
because the taxpayers in Hoffrman, unlike petitioner, did not
receive a notice of deficiency or otherw se have an opportunity
to dispute their underlying tax liability. The taxpayers in
Hof f man were therefore entitled to raise the issue of whether
assessnment had been made within the period of limtations.
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deficiency. See Frederick v. Comm ssioner, T.C Meno. 1999-135;

Estate of Barrett v. Conmmi ssioner, T.C Meno. 1994-535, affd.

wi t hout published opinion 87 F.3d 1318 (9th Gr. 1996).

Section 6501(a) generally requires that the tax nust be
assessed within 3 years after the return was filed. However,
pursuant to section 6503(a)(1l), the period of limtations on
assessnment i s suspended during the 90-day period follow ng the
mai ling of a notice of deficiency pursuant to section 6212 and,
where the taxpayer does not petition the Court in response to a
notice of deficiency, for an additional 60 days thereafter.

Estate of Mandels v. Commi ssioner, 64 T.C. 61, 77 n.8 (1975).

Wth respect to the period of limtations on collection,
section 6502(a)(1l) contains the general rule that a | evy nust be
made within 10 years after the assessnent of the tax. Further,
section 6330(e)(1) provides that if a section 6330 hearing is
requested, the section 6502(a)(1l) period of limtations for
collection is suspended and remai ns suspended until the 90th day
after the day on which there is a final determ nation. Boyd v.

Commi ssi oner, supra at 130-131; sec. 301.6330-1(g), Proced. &

Adm n. Regs.

Application of these statutory provisions |leads to the
conclusions that: (1) Petitioner’s taxes for 1994 and 1996 were
tinmely assessed; (2) the periods of Iimtations on collection

Wth respect to both 1994 and 1996 remai n open; and (3)
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respondent’s settlenent officer did not conmt error or abuse her
discretion in rejecting petitioner’s clains to the contrary.

Wth respect to 1994, the record establishes that petitioner
tinely filed his return. The period of Iimtations on assessnent
t herefore remai ned open until at least April 15, 1998.8 See sec.
6501(a). Respondent assessed petitioner’s 1994 tax on July 21,
1997, well within the period of limtations on assessnent.
Petitioner requested a section 6330 hearing on April 24, 2004,
whi ch was |l ess than 10 years fromthe date of the assessnent.
Once the request for hearing was made, the running of the period
of limtations on collection was suspended and renai ns suspended
until the 90th day after which there is a final determ nation in
this case. See sec. 6330(e)(1).

Wth respect to 1996, petitioner filed his return on either
Cct ober 15, 1997 (as petitioner asserts), or COctober 20, 1997 (as
respondent asserts). Respondent issued his notice of deficiency
on Septenber 12, 2002, and assessed petitioner’s 1996 tax on
January 10, 2003, which was after the general 3-year tinme period

of section 6501(a) expired. However, section 6501(e) provides:

8Respondent issued his notice of deficiency for 1994 on Feb.
14, 1997, extending the period of limtations on assessnent and
collection an additional 150 days. See secs. 6213(a), 6503(a).
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SEC. 6501(e). Substantial Om ssion of Itens.-—-Except
as otherw se provided in subsection (c)--

(1) I'nconme taxes.--In the case of any tax inposed
by subtitle A--

(A) General rule.-If the taxpayer omts from
gross incone an anmount properly includible therein
which is in excess of 25 percent of the anmount of
gross incone stated in the return, the tax may be
assessed, or a proceeding in court for the
col l ection of such tax may be begun w t hout
assessnment, at any tine wwthin 6 years after the
return was filed. * * *

Petitioner, in his 1996 return, reported $44,270 of gross
income. Respondent, in his notice of deficiency, determ ned,
among ot her things, that petitioner omtted $304, 722 from gross
i ncone, an anmpunt in excess of 25 percent of the anmount of gross
income reported on the return.® Therefore, the period of
l[imtations on assessnent with respect to tax year 1996 renai ned
open, under section 6501(e)(1)(A), until at |east October 2003.1°
Respondent assessed the tax on January 10, 2003, well wthin the

period of limtations on assessnent. Consequently, the section

Petitioner’s 1996 return did not disclose the onitted
i ncone, and petitioner did not attach a statenent to the return
di sclosing the omtted inconme in a manner adequate to apprise the
Secretary of the nature and anount of these itens. See sec.
6501(e) (1) (A (ii).

PRespondent issued his notice of deficiency for 1996 on
Sept. 12, 2002, extending the period of Iimtations on assessnent
and collection an additional 150 days. See secs. 6213(a),
6503(a) .
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6502(a) (1) period of limtations on collection with respect to

tax year 1996 renmmi ns open until at |east January 10, 2013.11

In conclusion and to sunmari ze, no genuine issues of
material fact remain, and we hold that respondent may proceed
with the proposed levy to collect petitioner’s incone tax
liabilities for 1994 and 1996.!* W have considered all of
petitioner’s argunments in his response in opposition to
respondent’s notion for summary judgnent, and to the extent not
di scussed herein we found themto be immterial, groundl ess,
irrelevant, and/or neritless and thus unworthy of being

addr essed.

To reflect the foregoing,

An appropriate order and

decision will be entered.

1As noted supra, petitioner’s request for a sec. 6330
hearing al so suspended the period of limtations on collection.
Sec. 6330(e)(1).

12Because we find that the rel evant periods of limtation
di d not preclude respondent from assessing or collecting
petitioner’s 1994 and 1996 tax, we do not address respondent’s
claimthat sec. 6501(c)(1l) operated to preclude application of
the period of Iimtations on assessnent and collection. W also
do not deci de whether and to what extent the period of
limtations was suspended, as respondent clains, during the
pendency of proceedi ngs petitioner instituted to quash the
sumonses respondent issued in connection with 1994 and/or 1996.



