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CARLUZZO, Special Trial Judge: This section 6330(d)?! case

was heard pursuant to the provisions of section 7463.

to section 7463(b), the decision to be entered is not

Pur suant

revi ewabl e

by any other court, and this opinion shall not be treated as

precedent for any other case.

1 Section references are to the Internal Revenue Code of

1986, as anended, in effect for the rel evant peri od.
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In a Notice of Determ nation Concerning Collection Action(s)
Under Section 6320 and/or 6330, dated March 21, 2006, respondent
concluded that it was appropriate to collect by levy petitioner’s
out standi ng 1995 Federal incone tax liability.

The issues for decision are: (1) Wiether petitioner’s 1995
Federal inconme tax liability has been fully paid; and, if not,
(2) whether petitioner is entitled to an abatenment of interest
and additions to tax included in that liability.

Backgr ound

Sone of the facts have been stipulated and are so found.

Taking into account an extension to file, petitioner’s 1995
Federal inconme tax return was tinely filed. On that return
petitioner reported an incone tax liability of $2,231, all of
which is attributable to the tax on self-enpl oynent incone, see
sec. 1401, and none of which was paid before the return was
filed.

According to respondent’s records, only $231 of the
$2,231 tax reported on the return was paid with the return.
Consequently, interest and additions to tax, as well as the tax
reported on the return, were assessed when the return was
processed on Novenber 18, 1996.

In January 1997 respondent notified petitioner that her
t hen-outstanding 1995 liability was subject to collection by

| evy. For reasons not entirely clear fromthe record, but
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per haps having sonething to do with petitioner’s health,? after
correspondence with petitioner in August 1997, collection
activity with respect to petitioner’s 1995 tax liability was
suspended until sonetine in 20083.

I n October 2003 respondent contacted petitioner regarding
her 1995 liability, and following a series of contacts and
correspondence, on March 9, 2005, respondent issued a final
notice of intent to levy with respect to that liability. In
response to that notice, petitioner requested an adm nistrative
hearing. In her request for the adm nistrative hearing
petitioner stated:

| disagree with the Notice of Levy for the follow ng

reasons:

1. | do not owe taxes for 1995.

2. | sent the 1995 paynent in the amount of $2,231

along with ny tax return to the IRS at Atlanta, GA
39901, in August 1996.
3. An Affidavit of 1995 Paynent is attached.
The affidavit referenced in her request predates the request and
apparently had been submtted previously to respondent. In that
affidavit petitioner stated that the $2,231 incone tax liability
reported on her 1995 return was fully paid with that return. A
fair reading of the affidavit suggests that the paynment was made

by a check that “was sent in the same envelope as * * * [her]

return.”

2 Petitioner was involved in sonme sort of accident in 1995
that resulted in her being disabled for an unspecified period.
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Respondent initially schedul ed a tel ephone hearing in
response to petitioner’s request. Petitioner, however, indicated
that she would prefer a face-to-face hearing. 1In order to
accommodat e her preference, the place of the hearing was changed
to a | ocation nore convenient to petitioner’s residence. Several
face-to-face hearing dates were schedul ed, but petitioner, who at
the time was enpl oyed by the Departnent of Honel and Security and
assigned to assist Hurricane Katrina victins in M ssissippi, was
away from hone and not avail able on any of the dates that the
heari ngs were scheduled. Utimately, a tel ephone hearing was
conduct ed.

During the tel ephone hearing, petitioner took a position
consistent wwth the position taken in her affidavit and request
for an adm nistrative hearing; i.e., the liability reported on
her 1995 return was fully paid at the tine the return was fil ed.
Petitioner’'s entitlenent to an abatenent of interest or additions
to tax was not considered during the adm nistrative heari ng.

The settlenent officer that conducted the adm nistrative
hearing was unwilling to accept petitioner’s uncorroborated claim
that her 1995 tax liability was fully paid. The settl enent
of ficer asked petitioner to provide a copy of a cancel ed check or
bank statenent evidencing the paynment, but petitioner explained
that she could not obtain either because the bank had gone out of

busi ness or nerged with a different bank. |In the absence of any
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docunent ary evidence in support of petitioner’s claim after
checki ng whet her the paynent petitioner clains to have nmade, or
any portion of it, had been applied (or m sapplied) to prior
years, the settlenment officer, relying upon the information
contained in respondent’s records, rejected petitioner’s claim
and caused the above-referenced notice of final determnation to
be issued.

Di scussi on

The di spute between the parties is relatively sinple.
Petitioner clains that she paid the liability reported on her
1995 return wth a check sent to respondent with that return.
Stated in technical terns, petitioner is challenging the
exi stence of her 1995 tax liability, which, under the
ci rcunstances, she is entitled to do in this proceeding. See
sec. 6330(c)(2)(B). Respondent, on the other hand, clains that
only a portion of the liability reported on petitioner’s 1995
return has been paid. According to respondent, it is appropriate
to collect by levy the unpaid portion of that liability (plus
interest and additions to tax). |If the underlying liability in a
proceedi ng such as this is properly in dispute, then we review
de novo the Conmi ssioner’s determnation to proceed with

collection of that liability. Davis v. Conm ssioner, 115 T.C.

35, 39 (2000).
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Consistent with the approach taken by respondent’s
settlenment officer, rational thought suggests that the dispute
between the parties is easily resolved by the production of a
cancel ed check or other bank record evidencing the anmount of the
paynment. In the absence of any such bank records, however, we
are called upon to weigh petitioner’s testinony on the point
agai nst respondent’s records, which if only by inplication
petitioner clains to be inaccurate.

| f respondent’s records are inaccurate, the supposed
i naccuracy surfaced in January 1997, only nonths after
petitioner’s 1995 return was filed. Then, rather than now, would
have been the tine to challenge those records. A tinely
chal | enge, no doubt, could have been resol ved by exam nation of
t he bank records that petitioner now clains cannot be obtai ned.

Under the circunstances, we are nore persuaded by
respondent’s records than petitioner’s claimthat her 1995 tax
litability was fully paid with the filing of her 1995 return.

Furt hernore, because petitioner did not claimentitlenent to
abatenments of interest and additions to tax at the admnistrative
level, we will not entertain her clains for such relief made for

the first time in this proceeding. See MIller v. Conm Ssioner,

115 T.C. 582, 589 n.2 (2000), affd. 21 Fed. Appx. 160 (4th Gir.

2001); Bruce v. Comm ssioner, T.C Meno. 2007-161; Bourbeau v.
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Conmi ssioner, T.C. Menp. 2003-117; Tabak v. Conmi ssioner, T.C

Meno. 2003-4.

We are satisfied that in all other respects respondent has
conplied with the procedures contenpl ated by section 6330, and
petitioner has in no way suggested otherwise. It follows that
respondent may proceed with collection as proposed in the above-
referenced notice of determ nation

To reflect the foregoing,

Deci sion will be entered

for respondent.




