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VELLS, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the
decision to be entered is not reviewable by any other court, and

this opinion shall not be treated as precedent for any other

1Unl ess ot herwi se indicated, section references are to the
| nternal Revenue Code of 1986, as anended, and Rul e references
are to the Tax Court Rules of Practice and Procedure.
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case. Respondent determ ned a $3, 137 deficiency in petitioner’s
2007 Federal inconme tax. After concessions by respondent, the
i ssues we nust decide are whether petitioner is entitled to claim
dependency exenption deductions for Daquetta Davis (M. Davis)
and M D. and whether petitioner is entitled to the child tax
credit for MD.?

Backgr ound

Sonme of the facts and certain exhibits have been sti pul at ed.
The parties’ stipulations of facts are incorporated in this
opi nion by reference and are found accordingly. At the tine he
filed his petition, petitioner was a resident of M ssouri.

Petitioner tinely filed his tax return for 2007, claimng
dependency exenption deductions for Ms. Davis and MD. and a
child tax credit for MD. M. Davis is petitioner’s niece, and
MD. is Ms. Davis’' daughter. At the close of 2007, Ms. Davis was
21 years old and MD. was 2 years old. M. Davis is not married,
and petitioner is not sure who is the father of MD. Petitioner
took Ms. Davis and MD. into his hone during January 2007 because
they were honel ess, and they resided in a spare roomin his hone
until October 2007. M. Davis received her certificate of high

school equival ence on Septenber 4, 2007. During the period when

2The Court refers to minor children by their initials. See
Rul e 27(a)(3).
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Ms. Davis and MD. resided with petitioner, M. Davis did not
have a job and received no other incone.

Respondent issued a notice of deficiency to petitioner, and
petitioner tinely filed his petition with this Court.

Di scussi on

As a general rule, the Comm ssioner’s determ nations set
forth in a notice of deficiency are presuned correct, and the
t axpayer bears the burden of proving otherwise. Rule 142(a);

Welch v. Helvering, 290 U S. 111, 115 (1933). |If the taxpayer

satisfies certain substantiation and record keeping requirenents,
t he burden of proof regarding factual natters may shift to the
Comm ssioner. See sec. 7491(a). Petitioner has not contended,
and we do not find, that the burden of proof should shift to
respondent. See sec. 7491(a)(2)(A) and (B)

A taxpayer may claima dependency exenption deduction with
respect to an individual who is either a “qualifying child” or a
“qualifying relative’”. Secs. 151(c), 152(a). To be a taxpayer’s
“qualifying child”, an individual nust: (A) Bear a qualifying
relationship to the taxpayer; (B) have the sane principal place
of abode as the taxpayer for nore than one-half of the taxable
year; (C) neet certain age requirenents; and (D) not have
provi ded nore than half of his or her own support for the year.

Sec. 152(c)(1).
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Additionally, if two or nore taxpayers nay and do claimthe
sanme qualifying child, section 152(c)(4) provides that the child
shall be treated as the qualifying child of the parent.?

However, because Ms. Davis did not claimMD. as a qualifying
child, section 152(c)(4) does not prevent petitioner from
claimng MD. as a qualifying child.

An individual bears a qualifying relationship to the
taxpayer if that individual is “a brother, sister, stepbrother,
or stepsister of the taxpayer or a descendant of any such
relative.” Sec. 152(c)(2)(B). As petitioner’s niece and
grandni ece, Ms. Davis and M D. neet the relationship requirenent.
Ms. Davis and MD. lived with petitioner in a roomin his hone
from January through October 2007, nore than half of the year.

To nmeet the age requirenment, an individual nust be younger
than 19 or be a student younger than 24. Sec. 152(c)(3)(A). For
pur poses of section 152, “student” is defined as an individual
who during each of 5 nonths during the year is a full-tine
student at an educational institution that normally maintains a

regul ar faculty, curriculum and enrolled body of students in

3For tax years beginning after Dec. 31, 2008, the statute
has been anmended to provide that if an individual may be cl ai med
as a qualifying child by two or nore taxpayers for a tax year
begi nning during the sanme cal endar year, such individual shall be
treated as the qualifying child of the taxpayer who is the parent
of the individual. The anendnment renoved the requirenent that
the child “nay be and is clained” by two or nore taxpayers.
Fostering Connections to Success and I ncreasi ng Adopti ons Act of
2008, Pub. L. 110-351, sec. 501(c)(2)(B)(i), 122 Stat. 3980.
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attendance at the place where educational activities are
conducted. Secs. 152(f)(2), 170(b)(1)(A(ii). MD. was 2 at the
end of the cal endar year and therefore neets the age requirenent.
Ms. Davis was 21 at the end of the cal endar year. Al though
petitioner offered evidence that Ms. Davis obtained her
certificate of high school equival ency during Septenber 2007, he
did not offer any evidence that she was a full-tine student at a
qual i fied educational institution during at |least 5 nonths of the
cal endar year. Accordingly, petitioner failed to offer evidence
that Ms. Davis net the age requirenent under section 152, and he
is therefore not entitled to claimMs. Davis as a qualifying
chi | d.

Ms. Davis earned no incone during the approximately 10
nmont hs she and MD. |ived with petitioner, and petitioner
provided for all of MD.’s needs during that period.

Accordingly, petitioner provided nore than half of MD.’s support
for the year.

Consequently, MD. neets the statutory definition of
“qualifying child’, and we therefore hold that petitioner was
entitled to a dependency exenption deduction for M D.

An individual who is not a qualifying child may still, under
certain conditions, qualify as a dependent if he or she is a
qualifying relative. Sec. 152(a). Pursuant to section

152(d) (1), the term“qualifying relative” neans an individual:
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(A) who bears a qualifying relationship to the taxpayer; (B)
whose gross incone is |ess than the exenption anount defined in
section 151(d); (C for whomthe taxpayer has provided nore than
one-half of the individual’s support; and (D) who is not a
qualifying child of the taxpayer or any other taxpayer. For
2007, the exenption anobunt pursuant to section 151(d) was $3, 400.
Rev. Proc. 2006-53, sec. 3.18, 2006-2 C.B. 996, 1001.

Petitioner offered no evidence regarding the anount of M.
Davi s’ gross incone during the period when she was not living in
his honme. Because the burden of proof is on petitioner and he
of fered no evidence, we conclude that he is not entitled to claim
Ms. Davis as a qualifying relative under section 152(d).

Section 24(a) authorizes a tax credit with respect to each
qualifying child of the taxpayer. The term “qualifying child”
means a qualifying child of the taxpayer as defined in section
152(c) who has not attained age 17. Sec. 24(c). W have already
held that MD. is a qualifying child, and she was under the age
of 17. Accordingly, we hold that petitioner is entitled to the
child tax credit for MD.

I n reaching these hol dings, we have considered all the
parties’ argunents, and, to the extent not addressed herein, we

conclude that they are noot, irrelevant, or wthout nerit.
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To reflect the foregoing and respondent’s concessi ons,

Deci sion will be entered

under Rul e 155.




