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PAJAK, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in

effect for the year in issue, and all Rule references are to the
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Tax Court Rules of Practice and Procedure.

Respondent determ ned a deficiency in petitioner’s 2000
Federal income tax in the amount of $18,468, an addition to tax
under section 6651(a)(1) in the anobunt of $2,403, and a penalty
under section 6662(a) in the amount of $5, 181.

The Court nust decide whether petitioner is an enpl oyee and,
if so, whether he is entitled to deduct certain business
expenses, whether petitioner is entitled to deduct hone office
expenses, whether petitioner is subject to an addition to tax
under section 6651(a)(1), and whether petitioner is subject to a
penal ty under section 6662(a).

Sonme of the facts in this case have been stipulated and are
so found. Petitioner resided in Pasadena, California, at the
time he filed his petition.

During 2000, petitioner was a professional cellist. In
fact, he was and is internationally, as well as nationally,
recogni zed as a cellist of exceptional ability. Petitioner’s
career has many facets. H's main focus is as a concert sol oist.
He al so teaches nusic. He does “studio work”, recording
background nmusic for novies and tel evision. Petitioner has
performed for about 600 notion pictures.

Petitioner is a founding nenber of the Pacific Trio,
together with pianist Edith O loff. Petitioner is a faculty

menber of ldyllwld Arts.
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Petitioner was a nmenber of the Professional Misicians,
Aneri can Federation of Misicians, Local 47; and Long Beach Area
Musi ci ans Associ ation, Local 353, Anerican Federation of
Musi ci ans.

Petitioner performed under union agreenents. The follow ng
are sone of the agreenents: Master Agreenent between The Muisic
Center Opera Association and the Professional Misicians, Local
47; Agreenent between The Musi ci ans Associ ation, Local 353, A F.
of M and The Long Beach Synphony Associ ati on.

Petitioner offered his professional services to various
nmusi cal organi zations. There is no question but that petitioner
kept his abilities and his cellos in fine tune so that he could
performin an exceptional manner. During 2000, petitioner
performed for 25 organizations and received 25 Forns W2, Wage
and Tax Statenent. The organi zations w thheld Federal, State,
Soci al Security, and Medicaid taxes frompetitioner’s earnings.

Petitioner performed for the Los Angeles Opera (Opera) for
approximately 10 years. The Opera selected the nmusic to be
performed. The Opera provided himw th the nusic for the season.
The Opera required petitioner to attend rehearsals. The Opera
set the tine and length of the rehearsals. Petitioner could not
| eave the rehearsals unl ess he was excused. The Opera woul d set
the dress uniform whether tuxedo or otherw se, for the

performances. Petitioner clainmed he had “quite a bit of say”
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over the personnel in the cello section and sone input as to the
rest of the orchestra.

Petitioner worked for the Long Beach Synphony (Synphony) for
20 years under conditions simlar to those of the Opera.

Petitioner is hired for his “interpretive abilities” but is
subject to the unifying influence of the conductor. Petitioner
did not hold hinself out to the Opera as an i ndependent
contractor. Petitioner was paid for each performance by an
hourly wage set by union contract. Petitioner did not submt a
bill to the Opera for services rendered. Petitioner said the
uni on contract specified that the “principal gets scale and half,
and | was abl e, because of ny reputation, to request double
scal e”.

Petitioner also provided background nusic for notion
pi ctures. The novie conpanies would instruct himwhen to cone
and perform The novie conpanies provided himw th the nusic.
There are no rehearsals because “rehearsing and recording is al
done as part of the sane session.” He could not |eave the
performance at will. Petitioner did not submt bills to the
novi e conpani es, except bills were submtted for cartage (“extra
money * * * for lugging around | arge instrunents”).

A representative for the Opera testified that the Opera
w t hhel d taxes, made contributions to petitioner’s pension plan,

and that the contributions were mandatory under the collective
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bar gai ni ng agreenent. The Opera contributed “on behalf of each
nmusician it enploys in the anmount of 10% of that Misician’s Scal e
wages.” The collective bargai ni ng agreenent provides for
enpl oyer rights as foll ows:

Enpl oyer’s Rights: The Enployer shall at all tinmes have

conpl ete supervision, direction and control over the

Services of Musicians, and expressly reserves the right to

control the manner, neans and details of the performance of

Services by the Musicians as well as the ends to be

acconpl i shed.

The representative al so observed that the Opera pays for
petitioner’s parking and his worknmen’ s conpensation. The Opera
consi dered petitioner to be an enpl oyee.

A representative fromthe Synphony testified that his
orchestra issued a FormW2 to petitioner, w thheld FI CA and
Medi care, and nmade 8 percent pension contributions, and 6 percent
contributions to petitioner’s health and welfare fund in
accordance with the union contract. The representative stated
that “we consider our nusicians part-tine enpl oyees”.

Petitioner requested an extension of time to file his 2000
return, which was granted until August 15, 2001. Petitioner had
no further extensions. H s return was filed on Novenber 21,

2001.

Petitioner filed his Form 1040, U.S. Individual |Inconme Tax

Return, for 2000 with an attached Schedule C, Profit or Loss From

Busi ness. The return was prepared by M. Henry Ol off, a tax

practitioner and petitioner’s accountant. On the Schedule C,
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petitioner reported his profession as “| NDEPENDENT PROFESSI ONAL
MJSI Cl AN SOLO ST CELLI ST-O assic Music.” His reporting Code was
listed as 711510 (I ndependent artists, witers, & perforners).
For 2000, petitioner reported $174, 367 of income on his Schedul e
C.
Petitioner clainmed deductions on the Schedule C for the

foll owi ng expenses, which total $83, 588:

Aut o $ 5, 907
Depr eci ati on 12,161
| nsur ance 2,632
| nt er est 350
Legal / pr of essi onal 1, 000
Ofice 1,874
Rent 6, 869
Repairs 3,741
Suppl i es 2,707
Travel 10, 135
Meal s 1, 969
Uilities 5,014
O her 20, 687
Hone office 8, 542

Respondent issued a notice of deficiency on August 11, 2003.
Respondent disallowed the Schedul e C expenses and nade
conput ati onal and ot her adj ustnents.

After the notice of deficiency was issued, petitioner filed
a Form 1040X, Anmended U.S. Individual |Income Tax Return, for 2000
on Septenber 14, 2004. On that form petitioner stated that he
was “Changing fromoriginally filed Schedule C with Form 1040, to
usi ng Form 2106 ( Enpl oyee Busi ness Expense)”. In his anmended
return, petitioner substantially reduced his clained business

expenses.
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We first consider the issue presented and argued by the
parties of whether petitioner is an enployee or is self-enployed.

This Court considers various factors to determ ne whether
there is an enploynent relationship between the parties.
Rel evant factors include: (1) The degree of control exercised by
the principal over the details of the work; (2) which party
invests in the facilities used in the work; (3) the opportunity
of the individual for profit or loss; (4) whether or not the
princi pal has the right to discharge the individual; (5) whether
the work is part of the principal’s regular business; (6) the
per manency of the relationship; and (7) the relationship the
parties believe they are creating. No one factor dictates the
outcone. Rather, we nust |ook at all the facts and circunstances

of each case. Weber v. Conmm ssioner, 103 T.C. 378, 379 (1994),

affd. 60 F.3d 1104 (4th G r. 1995).

The “right-to-control” test is a crucial test to determ ne
the nature of a working relationship. The degree of control is
of great inportance, though not conclusive. Accordingly, we nust
exam ne not only the control exercised by an all eged enpl oyer,
but al so the degree to which the all eged enployer may intervene
to inpose control. For an enployer to retain the requisite
control over the details of an enpl oyee’s work, the enpl oyer need
not stand over the enployee and direct every nove made by that

enpl oyee. Al so, the degree of control necessary to find enpl oyee
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status varies according to the nature of the services provided.
Id. at 387-388.

The threshold | evel of control indicative of enployee status
is generally | ower when applied to professional services than
when applied to nonprofessional services. 1d. In Janes v.

Comm ssioner, 25 T.C. 1296 (1956), this Court stated that

“despite this absence of direct control over the manner in which
pr of essi onal nen [and wonen] shall conduct their professional
activities, it cannot be doubted that many professional nen [and

wonen] are enployees.” Also, in Azad v. United States, 388 F.2d

74, 77 (8th Gr. 1969), the Court of Appeals said that “Fromthe
very nature of the services rendered by * * * professionals, it
woul d be wholly unrealistic to suggest that an enpl oyer shoul d
undertake the task of controlling the manner in which the

prof essi onal conducts his activities.” Generally a |ower |evel
of control applies to professionals. Petitioner is a

pr of essi onal nusi ci an.

Section 7491(a) is not applicable in this case because
petitioner did not neet the substantiation requirenents.
Petitioner has the burden of proof. Rule 142(a); Welch v.

Hel vering, 290 U. S. 111 (1933).

Petitioner contends that no one had the right to control

either the nethod or the neans by which he played his cello.

However, there is no question but that the nusical organizations
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exerci se control over petitioner in specifying when he plays, in
determining the length of his performance, when he participates
in rehearsals, whether he can take breaks, which dress uniform he
is required to wear, and in nmaking himsubject to the
instructions of the conductor. The nusical organi zation provides
the place for rehearsals, the place for performances, and the
nmusi ¢ used. Petitioner has the opportunity to work for an hourly
wage and we note he was an econom cal |y successful nusician even
af ter deduction of allowable expenses. Hi s performances are
obviously part of the principal’s regular business. Petitioner
has had a long-termrelationship with at |east two significant
musi cal organi zations. Petitioner never held hinself out as an
i ndependent contractor to the nusical organizations. He did so
only when he filed his original return for 2000. He retreated
fromthat position when he filed his anmended return, in effect
admtting he was an enpl oyee. The nusical organizations treated
hi m as an enpl oyee, considered himto be an enpl oyee, issued
Forms W2, made wi t hhol di ng of various taxes, and nmade pension
contributions on his behalf.

Wei ghing all the facts and circunstances, we find that
petitioner was an enpl oyee during the year in issue.

We turn to the issue of whether petitioner is entitled to
deduct certain expenses. Respondent disallowed petitioner’s

Schedul e C deductions in full and determ ned that petitioner did
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not establish that the Schedul e C expenses were ordi nary and
necessary busi ness expenses of petitioner. At trial, the parties
treated these deductions as though they were clainmed as enpl oyee
busi ness expenses and so shall we.

In this posture of the case, we nust deci de whether the
expenses in question are deductible as ordinary and necessary
busi ness expenses of petitioner’s enploynent. Qur findings in
this record are based in part upon the testinony of petitioner.
Qur evaluation of petitioner’s testinony is founded upon “the
ultimate task of a trier of the facts — the distillation of truth
fromfal sehood which is the daily grist of judicial life.” D.az

v. Conmm ssioner, 58 T.C. 560, 564 (1972). 1In this case, we found

petitioner to be an honest, sincere, and credible wtness.
Section 162(a) allows a deduction for all the ordinary and

necessary expenses paid or incurred during the taxable year in

carrying on any trade or business. To be deductible as a

busi ness expense, the expenditure nust relate to activities which

constitute the current carrying on of an existing trade or

busi ness. Corbett v. Conmm ssioner, 55 T.C. 884, 887 (1971).

Whet her activities carried on by an individual can be
characterized as a trade or business is a question of fact. |d.
at 887. This Court has long held that a taxpayer may be in the

trade or business of being an enployee. Prinuth v. Conm ssioner,

54 T.C. 374, 377 (1970).
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Deductions are strictly a matter of |egislative grace.

| NDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84 (1992); New

Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).

Taxpayers nust substantiate cl ai ned deductions. Hradesky v.

Commi ssioner, 65 T.C. 87, 89 (1975), affd. per curium540 F.2d

821 (5th Cr. 1976). Moreover, taxpayers must keep sufficient

records to establish the anbunts of the deducti ons. Menequzzo V.

Commi ssioner, 43 T.C 824, 831 (1965); sec. 1.6001-1(a), |ncone

Tax Regs. Generally, except as otherw se provided by section
274(d), when evidence shows that a taxpayer incurred a deductible
expense, but the exact anount cannot be determ ned, the Court may
approxi mate the anount, bearing heavily if it chooses against the
t axpayer whose inexactitude is of his own making. Cohan v.

Conmm ssi oner, 39 F.2d 540, 543-544 (2d Gr. 1930). The Court,

however, must have sone basis upon which an estinmate can be nade.

Vani cek v. Commi ssioner, 85 T.C 731, 742-743 (1985).

Section 274(d) inposes stringent substantiation requirenents
for the deduction of traveling expenses (including neals and
| odgi ng while away from hone), and certain |isted property as
defi ned under section 280F(d)(4). Listed property includes any
passenger autonobile or other property used as a neans of
transportation. Taxpayers nmust substantiate by adequate neans
certain elenments in order to claimdeductions, such as the anount

of such expenditure, the date of the expenditure or use, the
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pl ace of each separate expenditure, and the business purpose for
an expenditure or use. Sec. 274(d); sec. 1.274-5T(b), Tenporary
I ncone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985). To
substantiate a deduction by neans of adequate records, a taxpayer
must mai ntain an account book, diary, |og, statenent of expense,
trip sheets, and/or other docunentary evidence, which, in
conbi nation, are sufficient to establish each el enent of
expenditure or use. The |og nust be nade at or near the tinme of
the expenditure. Sec. 1.274-5T(c)(2)(i) and (ii), Tenporary
I ncone Tax Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985).

Petitioner is entitled to deduct $350 for interest on
pur chases of business itens and $1,874 for expenses relating to
his conmputer. The conputer was used to send “CD’ labels to
conductors and booking agents. Petitioner paid $1,000 for tax
return preparation and he is entitled to deduct that anount.

Section 280A limts the allowance of deductions related to
the use of a hone office. There is an exception if a portion of
the house is used exclusively on a regular basis as the principal
pl ace of business for the taxpayer’s trade or business. Sec.
280A(c)(1)(A). Section 280A(c) requires that the taxpayer “use
the portion of the home solely for the purpose of carrying on a
trade or business and that there be no personal use of that part

of the hone.” Sengpiehl v. Conmi ssioner, T.C Meno. 1998-23.

Petitioner clained a $8, 542 deduction for hone office
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expenses. Petitioner had a residence in Pasadena and used one
bedroom sol ely as a studi o/ hone office. In his honme office,
petitioner practiced his cello for several hours al nost daily.

He had part of his nusic library there. He kept his cello there.
He described the cello as follows: “It’s a beautiful cello made
in France in the |late 1800s by a naker nanmed Joseph Hel .”
Petitioner stored his extra cellos there. He has a conputer and
printer on his conputer desk. Petitioner kept his recording

equi pnent there for use by his students and hinself. Petitioner
is entitled to deduct $8,542 for hone office expenses. Popov v.

Commi ssioner, 246 F.3d 1190 (9th Cr. 2001), revg. on this issue,

T.C. Meno. 1998-374. The Ninth Circuit is the circuit to which
this case woul d be appealable if it were appealable. His
additional claimfor the expenses of another studio in Idyllwld
i s denied because as he put it: “the entire sort of downstairs
is one long roomthat | use.” Petitioner did not claimit was
used exclusively for a studio, and at a m ni nrum he had to wal k
through that roomto get to the upstairs.

Petitioner deducted $3,741 for repairs. Petitioner had al
the bills concerning repairs to his cello. This included new
strings, rehairing the bow, related adjustnents, and a new
bridge. Petitioner is entitled to deduct this anpunt.

Petitioner clained $2,707 for supplies. He conceded he

could provide docunentation only for $2,689.72. Part of this
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expense related to a tour he produced with Ensenble Con Brio
(Ensenbl e), a German chanber orchestra. He provided brochures
for the concert programs. These were printed on a conputer. He
paid postage to send themout. Petitioner toured with Ensenbl e
pl ayi ng the “Haydn” concerts. Petitioner was the soloist on this
tour. They recorded their performance at the end of the tour.
Petitioner is entitled to deduct the revised anount for supplies.

The cl ai ned $10, 135 for travel was also with Ensenble. The
travel was for the rental of vans to transport the groups and for
airline fare to reach destinations. Petitioner also clained a
deduction for autonobile expenses and aut onobil e i nsurance.

Unfortunately for petitioner, Congress has passed section 274
with respect to traveling expenses (including neals and | odgi ng
whil e away from hone), and |listed property. As detail ed above,
section 274(d) inposes stringent substantiation requirenents for
t he deduction of these expenses. Petitioner did not neet the
strict substantiation rules of section 274. He is not entitled
to a deduction for these expenses.

The cl ai med deduction of $1,969 is for neals petitioner ate.
Based on petitioner’s testinony, we find this to be a non-
deducti bl e personal expense under section 262. As the Court said
at trial: “Not everything in life is deductible.”

The deduction for other expenses represents various itens.

Petitioner testified that $566 was for the purchase of CDs,
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books, DVDs, and sheet nusic, all of which related to his
profession. A $670 charge was for new publicity shots. The
foregoing itens are deductible. Attending various concerts is a
nondeducti bl e personal expense. Sec. 262. Petitioner is
entitled to deduct the union dues he paid of $3,415 and busi ness-
rel ated bank fees of $1,679.

All other determ nations by respondent are sustai ned.

Section 7491(c) places the burden of production on
respondent with respect to the liability of any individual for
any penalty, addition to tax, or additional anount. Higbee v.

Conmm ssioner, 116 T.C 438, 446 (2001). To neet his burden of

production, respondent nust cone forward with sufficient evidence
indicating that it is appropriate to inpose the relevant penalty.
Id. The burden of proof remains on the taxpayer with respect to
i ssues such as reasonabl e cause or substantial authority. 1d.
Because petitioner untinely filed his 2000 return, respondent has
satisfied his burden of production wth respect to the addition
to tax under section 6651(a)(1l). 1d. at 447. Respondent has
satisfied his burden of production with respect to the accuracy-
related penalty under section 6662(a) because petitioner took
i nconsi stent positions on his return and anended return.

Section 6651(a)(1l) provides for an addition to tax for
failure to file a Federal incone tax return by its due date,

determined wwth regard to any extension of tinme for filing
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previously granted, unless such failure was due to reasonabl e
cause and not willful neglect. The addition is 5 percent of the
anmount of tax required to be shown on the return, with 5 percent
added for each additional nonth that the return is late, not to
exceed 25 percent in total.

Section 6081 provides that an extension may be granted for
the filing of a return. Petitioner received an extension to file
his return to August 15, 2001. Nevertheless, he did not file a
return until Novenber 21, 2001. Petitioner offered no
explanation for his late filing. Respondent is sustained on this
i ssue.

No penalty shall be inposed under section 6662(a) with
respect to any portion of an underpaynent if it is shown that
there was reasonabl e cause and that the taxpayer acted in good
faith. See sec. 6664(c). Wiether a taxpayer acted with good
faith depends upon the facts and circunstances of each case. See
sec. 1.6664-4(b)(1), Incone Tax Regs. Reliance on the advice of
a professional tax adviser constitutes reasonable cause and is in
good faith if, under all the circunstances, the reliance was

reasonabl e and the taxpayer acted in good faith. United States

v. Boyle, 469 U S. 241, 251 (1985).
Petitioner supplied his accountant with conpl ete and
accurate information. Petitioner relied totally on M. Henry

Oloff, his accountant, to prepare his incone tax return. M.
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Oloff was experienced in tax matters and held hinself out as a
tax practitioner. Petitioner reasonably relied on his advice,
and we find that he is not liable for the penalty under section

6662(a). Whody v. Comm ssioner, 19 T.C 350, 355 (1952).

Contenti ons we have not addressed are irrel evant, noot, or
Wi thout nerit.
Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

under Rul e 155.




