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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of sections 6330(d) and 7463 of the
I nternal Revenue Code in effect when the petition was fil ed.
Pursuant to section 7463(b), the decision to be entered is not
revi ewabl e by any other court, and this opinion shall not be
treated as precedent for any other case. Unless otherw se

i ndi cat ed, subsequent section references are to the |Internal
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Revenue Code, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.

This proceeding arises froma petition for judicial review
filed in response to a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 (notice of
determ nation) issued to petitioner in June 2005 and suppl enent ed
in October 2006. Pursuant to section 6330(d), petitioner seeks
review of respondent’s determ nation sustaining a proposed |evy
for the taxable years 1997, 1998, and 1999.

After concessions,! the issues for decision are: (1)
Whet her respondent correctly determ ned petitioner’s underlying
tax liability for the years at issue; and (2) whether respondent
abused his discretion by sustaining the proposed |evy. The
parties filed cross-notions for sunmary judgnment pursuant to Rule
121(a). For the reasons discussed bel ow, we shall grant
respondent’s notion and deny petitioner’s notion.

Backgr ound

Petitioner resided in Wittier, California, when the
petition was fil ed.

During the years at issue, petitioner worked for Viking
Freight, Inc. (Viking Freight), which was | ater acquired by

FedEx. Petitioner filed a Federal income tax return for 1997.

! Respondent concedes unreported i ncome of $13 and $14 for
1997 and 1999, respectively, and an addition to tax under sec.
6651(a) (2) for 1997.
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Al t hough petitioner attached a Form W2, Wage and Tax Statenent,
showi ng that petitioner earned $20,295% from Vi ki ng Frei ght, the
1997 return reports no inconme and no tax liability. Because
petitioner did not file a Federal incone tax return for 1998 or
1999, respondent prepared substitutes for returns for those years
based on Forns W2 and other third-party information docunents.

Respondent assessed a $500 civil penalty against petitioner
under section 6702 for filing a frivolous tax return for 1997.
Respondent al so determ ned a deficiency in inconme tax for each of
the years 1997, 1998, and 1999 and issued petitioner separate
notices of deficiency for each year. Petitioner did not petition
the Court in response to any of the notices. Respondent assessed
the tax reflected in the notices of deficiency and, on the sane
dates as the assessnents were nmade, issued petitioner statutory
noti ces of bal ance due.

After petitioner failed to nmake paynent, respondent issued a
notice of intent to levy.® Petitioner tinmely submtted a Form
12153, Request for a Collection Due Process Hearing.

Petitioner’s case was assigned to a settlenent officer, who
conducted an adm nistrative hearing with petitioner by

correspondence. The settlenent officer considered both the civil

2 All dollar anpbunts are rounded to the nearest doll ar.

3 The notice of intent to levy also included civil penalties
assessed under sec. 6702 for the taxable years 1993 through 1996.
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penalty and the incone tax liabilities that had been assessed.
The settlenment officer ultimtely concluded that the proposed

| evy shoul d be sustained. Respondent issued a notice of
determnation with respect to the civil penalty and a separate
notice of determnation for the incone tax liabilities.

Petitioner filed a tinely petition with the Court. By O der
dated May 4, 2006, we dism ssed this case for |ack of
jurisdiction to the extent petitioner sought review of the notice
of determ nation concerning the civil penalty. The Order nakes
clear that we have jurisdiction only with respect to the notice
of determ nation that addresses petitioner’s incone tax
liabilities.*

After a hearing in June 2006, we remanded this case to
respondent’s O fice of Appeals, and petitioner’s case was
assigned to a different settlenment officer. The settlenent

of ficer provided petitioner with several docunents, including

4 Qur jurisdiction to review the Comm ssioner’s collection
activity requires that we have jurisdiction over the underlying
type of tax involved, Andre v. Conmm ssioner, 127 T.C. 68, 70
(2006), and historically we have not had jurisdiction to review
the sec. 6702 penalty, Van Es v. Conm ssioner, 115 T.C 324,
328-329 (2000). On Aug. 17, 2006, Congress enacted the Pension
Protection Act of 2006 (the Act), Pub. L. 109-280, 120 Stat. 780.
The Act anends sec. 6330(d)(1) to give the Tax Court jurisdiction
to review the Comm ssioner’s collection activity regardl ess of
t he underlying type of tax involved. However, the anendnent to
sec. 6330(d)(1) is effective only for determ nations nade after
Cct. 16, 2006. Act sec. 855, 120 Stat. 1019. Because the
determnation in this case was made before that date, we |ack
jurisdiction to review the sec. 6702 penalty.
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Forns 4340, Certificate of Assessnents, Paynents, and O her
Specified Matters, for the years at issue. The settlenent
of ficer requested that petitioner submt, inter alia, tax returns
for 2004 and 2005 and a Form 433-A, Collection Information
Statenent for Wage Earners and Sel f - Enpl oyed | ndi vi dual s.

Al t hough the parties exchanged correspondence over the next
few nonths, petitioner did not provide the requested information.
Respondent issued petitioner a Supplenmental Notice of
Det erm nation Concerning Collection Action(s) Under Section 6320
and/ or 6330 (supplenental notice) on COctober 2, 2006. The
suppl enental notice sustains the proposed | evy and states that
applicable legal and adm nistrative requirenents were net.

In February 2007, the parties filed cross-notions for
sunmary judgnent.® Respondent and petitioner each filed an
objection, and petitioner filed a reply to the objection.

Di scussi on

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Commi ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted with respect to all or any part of the legal issues in
controversy “if the pleadings, answers to interrogatories,

depositions, adm ssions, and any other acceptable materials,

> Respondent had filed an earlier nmotion for sumary
judgnent on Apr. 11, 2006, which we denied w thout prejudice.
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together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that a deci sion nay be

rendered as a matter of law.” Rule 121(a) and (b); Sundstrand

Corp. v. Comm ssioner, 98 T.C 518, 520 (1992), affd. 17 F.3d 965

(7th Cr. 1994); Naftel v. Conm ssioner, 85 T.C. 527, 529 (1985).

The noving party bears the burden of proving that there is no
genui ne issue of material fact, and factual inferences wll be
read in a manner nost favorable to the party opposing sumrary

judgnent. Dahlstromyv. Conm ssioner, 85 T.C 812, 821 (1985);

Jacklin v. Comm ssioner, 79 T.C 340, 344 (1982). Because we

find there is no genuine issue of material fact, summary judgnent
IS appropriate.

Section 6331(a) authorizes the Secretary to | evy upon
property and property rights of a taxpayer liable for taxes who
fails to pay those taxes within 10 days after a notice and denmand
for paynent is made. Section 6331(d) provides that the | evy may
be made only if the Secretary has given witten notice to the
t axpayer 30 days before the levy. Section 6330(a) requires the
Secretary to send a witten notice to the taxpayer of the anount
of the unpaid tax and of the taxpayer’s right to a section 6330
hearing at |east 30 days before the levy is begun.

If a section 6330 hearing is requested, the hearing is to be
conducted by the Ofice of Appeals, and the Appeals officer

conducting it nust verify that the requirenents of any applicable
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| aw or adm nistrative procedure have been net. Sec. 6330(b) (1)
and (c)(1). The taxpayer may raise at the hearing any rel evant
issue relating to the unpaid tax or the proposed |evy. Sec.
6330(c)(2)(A). The taxpayer also nay raise challenges to the
exi stence or anount of the underlying tax liability at a hearing
if the taxpayer did not receive a statutory notice of deficiency
with respect to the underlying tax liability or did not otherw se
have an opportunity to dispute that liability. Sec.

6330(c)(2)(B); Montgonery v. Comm ssioner, 122 T.C. 1 (2004).

This Court has jurisdiction under section 6330 to review the
Comm ssioner’s adm ni strative determ nations. Sec. 6330(d);

| annone v. Conmm ssioner, 122 T.C. 287, 290 (2004). \Were the

validity of the underlying tax liability is properly at issue, we
review the determ nation de novo. Were the underlying tax

l[tability is not at issue, we review for abuse of discretion.

Sego v. Comm ssioner, 114 T.C. 604, 610 (2000); Goza V.

Comm ssioner, 114 T.C 176, 182 (2000).

|. The Underlying Tax Liability

Respondent concedes that the underlying tax liability is

properly at issue.® 1In the notices of deficiency, respondent

5 Whil e copies of the notices of deficiency were attached to
respondent’ s pl eadi ngs, respondent was unable to produce evi dence
that petitioner received the notices. Accordingly, respondent
considered the underlying tax liability at the admnistrative
heari ng and agrees that petitioner may raise the issue in this
proceedi ng. See sec. 6330(c)(2)(B)
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determ ned that petitioner had unreported wage incone for each of
the years at issue. For the taxable years 1998 and 1999,
respondent al so determ ned additions to tax under sections
6651(a) (1) and 6654(a).

A. Unreported | ncone

G oss incone includes all incone from whatever source
derived, including conpensation for services. Sec. 61(a)(1). In
general, the Comm ssioner’s determ nations set forth in a notice
of deficiency are presuned correct, and the taxpayer bears the
burden of showing that the determ nations are in error. Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). Under

certain circunstances, the burden of proof as to factual matters
shifts to the Conm ssioner. Sec. 7491(a). However, petitioner
has neither alleged that section 7491(a) applies nor established
his conpliance with the requirenents of section 7491(a)(2)(A) and
(B) to substantiate itens, maintain records, and cooperate fully
W th respondent’s reasonabl e requests. Petitioner therefore

bears the burden of proof.’

" But for the provisions of sec. 7463(b), this case would be
appeal able to the Court of Appeals for the Ninth Crcuit (Court
of Appeals). See sec. 7482(b)(1)(A). W therefore follow the
| aw of that court. &olsen v. Conmm ssioner, 54 T.C 742, 757
(1970), affd. 445 F.2d 985 (10th Cr. 1971). In order for the
presunption of correctness to apply in a case involving
unreported inconme, the Court of Appeals has held that the
Comm ssi oner “nust show sone m nimal evidence |inking the
taxpayer to the source of that incone”. Palner v. IRS, 116 F. 3d
1309, 1312-1313 (9th CGr. 1997). A though it is unclear whether

(continued. . .)
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Petitioner does not deny that he worked for Viking Freight
during the years at issue or that he received conpensation for
his services. |In fact, petitioner attached a Form W2 from
Viking Freight to his 1997 tax return. Petitioner’s payrol
records for 1998 and 1999 |i kew se indicate that petitioner
recei ved wage incone in the amunts shown in the notices of
deficiency. Respondent’s determ nation on this issue is
sust ai ned.

B. Addition to Tax Under Section 6651(a)(1)

|f a Federal incone tax return is not tinely filed, an
addition to tax will be assessed “unless it is shown that such
failure is due to reasonabl e cause and not due to willfu
neglect”. Sec. 6651(a)(1l). The Comm ssioner has the burden of
production with respect to the liability of any individual for an
addition to tax under section 6651(a)(1). Sec. 7491(c). The
burden of show ng reasonabl e cause under section 6651(a) remains

on petitioner. Higbee v. Comm ssioner, 116 T.C. 438, 446-448

(2001).
Respondent has net his burden of production. Petitioner

does not deny that he failed to file a tax return for 1998 or

(...continued)
this rule applies in the context of sec. 6330, see Aston v.
Commi ssioner, T.C Menp. 2003-128 n.2, respondent has connected
petitioner with the source of the wage incone through the Forns
W2, as well as payroll records. Thus, respondent’s
determnation is entitled to the presunption of correctness.
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1999. Petitioner introduced no evidence establishing reasonable
cause. Respondent’s determ nation on this issue is sustained.

C. Addition to Tax Under Section 6654(a)

Section 6654(a) provides for an addition to tax “in the case
of any underpaynent of estimated tax by an individual”. This
addition to tax is mandatory unl ess one of the statutorily

provi ded exceptions applies. See sec. 6654(e); G osshandler v.

Comm ssioner, 75 T.C. 1, 20-21 (1980). There is no exception for

reasonabl e cause or lack of wllful neglect. Estate of Ruben v.

Comm ssioner, 33 T.C. 1071, 1072 (1960).

Respondent bears the burden of production with respect to
the addition to tax under section 6654(a). Davis v.

Conmi ssioner, T.C. Menp. 2005-160. To neet this burden,

respondent nust show that petitioner had a “required annual

paynment”. \heeler v. Comm ssioner, 127 T.C 200, 210-212 (2006).

The requi red annual paynent equals the lesser of (1) 90 percent
of the tax shown on the return for the taxable year (or 90
percent of the tax for such year if no returnis filed), or (2)
100 percent of the tax shown on the individual’s return for the
precedi ng taxable year (if the individual filed a return for that
precedi ng year). Sec. 6654(d)(1)(B)

Because petitioner had a tax liability for each of the years
at issue, he had an obligation to nake estimted tax paynents for

1998 and 1999. See VWheel er v. Conm ssioner, supra at 211. The
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Forms 4340 do not indicate, nor does petitioner contend, that he
made any such paynments for 1998 or 1999. Respondent therefore
has nmet his burden of production. As petitioner has not shown
that any of the statutory exceptions are applicable, respondent’s
determ nation on this issue is sustained.

1. The Proposed Levy

Petitioner asserts that respondent failed to satisfy the
requi renents of section 6330. Specifically, petitioner contends
that he was not given notice and denand for paynent of tax as
requi red by section 6303(a).

In general, section 6303(a) provides that the Secretary
shal | give notice and demand for paynent to the taxpayer within
60 days of making an assessnent of tax. A settlenent officer my
rely on Form 4340 to verify that a notice and demand for paynent

was sent to the taxpayer. See Hansen v. United States, 7 F.3d

137, 138 (9th Gr. 1993); dough v. Comm ssioner, T.C. Mno.

2007-106 n. 6.

The Fornms 4340 for 1997, 1998, and 1999 show t hat respondent
i ssued petitioner tinely notices of balance due, which constitute
noti ce and demand for paynent within the nmeaning of section

6303(a). Cdough v. Conm ssioner, supra n.7; Standifird v.

Comm ssioner, T.C Menp. 2002-245, affd. 72 Fed. Appx. 729 (9th

Cir. 2003). Petitioner has failed to present any credible

evi dence that notice and demand was not issued as indicated on
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the Fornms 4340. W therefore conclude that notices and demands
were properly issued. Because the record indicates that
respondent al so satisfied the remaining requirenents of section
6330(c) (1), we sustain respondent’s determ nation to proceed with
the |l evy, except to the extent of respondent’s concessions. See

supra note 1; see also Burke v. Conm ssioner, 124 T.C 189,

195-196 (2005) (holding that a Form 4340 satisfies the
verification requirenents of section 6330(c)(1)).

To reflect the foregoing,

An appropriate order and

decision will be entered.




