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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

PARI' S, Judge: On Decenber 14, 2009, respondent nailed to
petitioner a Notice of Determ nation Concerning Collection
Action(s) under Section 6320 and/or 6330 (notice of
determ nation) which sustained the filing of a notice of intent

to levy for taxable years 2005 and 2006. |In response to that
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noti ce and pursuant to section 6330(d),?! petitioner tinely
petitioned this Court for review of respondent’s refusal to
consider the underlying tax liabilities and denial of
petitioner’s offer-in-conmpromse (OC) in a collection due
process (CDP) hearing.

The issues for decision are (1) whether petitioner was
provi ded the opportunity to challenge the underlying tax
liabilities for taxable years 2005 and 2006, and (2) whether
respondent’s determnation to sustain the collection by |evy was
an abuse of discretion.

FI NDI NGS OF FACT

Sone of the facts and exhibits have been stipul ated and are
i ncorporated herein by reference. At the time the petition was
filed, petitioner resided in Florida.

Petitioner tinely filed his taxable year 2005 and 2006
Federal incone tax returns. On February 21, 2008, respondent
mai l ed to petitioner a notice of deficiency determ ning incone
tax deficiencies for taxable years 2005 and 2006 and accuracy-

rel ated penalties under section 6662. Petitioner received the

IAIl section references are to the Internal Revenue Code as
anended, and all Rule references are to the Tax Court Rul es of
Practice and Procedure, unless otherw se indicated.
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notice of deficiency but failed to contest or pay the outstanding
tax liabilities.?

On May 25, 2009, respondent sent to petitioner a Notice of
Intent to Levy and Notice of Your Right to a Hearing for the
unpai d i ncone tax and penalties for taxable years 2005 and 2006.
On June 15, 2009, petitioner submtted a Form 12153, Request for
a Collection Due Process or Equivalent Hearing, wth respect to
t he proposed collection by levy. 1In his request, petitioner
requested an O C and di sagreed with the | evy because of econom c
har dshi p.

On Cctober 13, 2009, Settlenent O ficer (SO LaTorre sent to
petitioner a letter which schedul ed a Novenber 18, 2009, CDP
hearing. The letter further advised petitioner that in order for
an O Cto be considered, he had to provide SO LaTorre within 14
days of the letter with the followng: (1) Signed Federal tax
returns for taxabl e periods ended Decenber 31, 2007 and 2008, (2)
a conpl eted Form 433-A, Collection Information Statenent for Wage
Earners and Sel f - Enpl oyed I ndividuals, and (3) a proposal for

repaynent .

2Sone tinme after the 90-day windowto file a petition with
the Court, petitioner did prepare and submt a Form 1040X,
Amended U.S. Individual Incone Tax Return, and contact
respondent’s audit reconsideration unit. Unfortunately,
petitioner did not sinultaneously file a tinely petition with the
Court, therefore docunents and argunents related to this are not
rel evant.
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On Cctober 27, 2009, petitioner contacted SO LaTorre and
requested a face-to-face CDP hearing, which SO LaTorre deni ed as
petitioner was not in conpliance with filing requirenents. On
Novenber 16, 2009, respondent agreed to petitioner’s request to
reschedul e the CDP hearing until Novenber 20, 2009, to all ow
petitioner further tinme to collect docunentation.

On Novenber 20, 2009, SO LaTorre held a tel ephone CDP
hearing with petitioner. Petitioner challenged the underlying
tax liabilities for the periods at issue and chall enged the |evy
as i nappropriate because of petitioner’s financial hardship.

On Decenber 14, 2009, respondent nailed to petitioner a
notice of determ nation upholding the |evy action, denying
petitioner’s OC. As petitioner had had a previous opportunity
to contest the underlying liabilities, he was not able to contest
themat the CDP hearing.® Further, while petitioner orally
menti oned an O C, petitioner never filed docunentation supporting
the offer. 1In response, petitioner tinely filed a petition with
this Court.

OPI NI ON
Where the validity of the underlying tax liability is

properly at issue, the Court will review the matter de novo.

3The outstanding tax liabilities for both taxable years stem
frompetitioner’s attenpt to forma sec. 501(c)(3) charitable
organi zation. Unfortunately, petitioner did not file the
application for tax-free status until Apr. 13, 2007, after the
t axabl e years at issue.
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Davis v. Comm ssioner, 115 T.C. 35, 39 (2000). Where the

underlying tax liability is not properly at issue, the Court wll
review the Comm ssioner’s admnistrative determ nation for abuse

of discretion. Sego v. Comm ssioner, 114 T.C 604, 610 (2000);

Goza v. Comm ssioner, 114 T.C. 176, 181-182 (2000).

Petitioner may prove abuse of discretion by show ng that
respondent exercised his discretion arbitrarily, capriciously, or

wi t hout sound basis in fact or law. See Ganelli v.

Comm ssioner, 129 T.C 107, 111 (2007).

Underlvying Liability

Ceneral ly, section 6330 provides protections for taxpayers
intax collection matters. Under section 6330, a taxpayer is
given notice of the Governnent’s intent to levy and the right to

an adm nistrative collection hearing and judicial review of that

proposed |l evy. Goza v. Conm ssioner, supra at 179. A taxpayer
may di spute the underlying tax liability at the admnistrative
hearing if two requirenments have been satisfied: (1) The
taxpayer did not receive a notice of deficiency for that tax

l[tability and (2) the taxpayer did not otherw se have an

opportunity to dispute that tax. See Hoyle v. Conm ssioner, 131
T.C. 197, 199 (2008).

Petitioner was sent a notice of deficiency on February 21,
2008, which informed himthat he had until My 21, 2008, to file

a petition wwth the Court. Petitioner failed to file a petition
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with the Court before the period to file expired. Therefore,
petitioner had an opportunity to dispute the tax, and the
standard of review for the denial of his OC is abuse of

di scretion.

Abuse of Discretion

Petitioner contends that respondent’s refusal to consider a
collection alternative because he had not filed a formal O C was
an abuse of discretion. Taxpayers who wi sh to propose an O C
must submt a Form 656, O fer in Conprom se. See Goodwi n V.

Comm ssioner, T.C Meno. 2003-289, affd. 132 Fed. Appx. 785 (1l1lth

Cr. 2005). The Court has held that there is no abuse of
di scretion when Appeals fails to consider an O C when a Form 656

was not filed with Appeals. See Pough v. Conm ssioner, 135 T.C.

344, 352 (2010); Kendricks v. Conmm ssioner, 124 T.C 69, 79

(2005); cf. Vinatieri v. Comm ssioner, 133 T.C. 392 (2009).

Petitioner did not submt a Form 656 or propose defined
settlenment terns. The Court finds that SO LaTorre did not abuse
her discretion in rejecting petitioner’s proposed collection
alternative.

Bal anci ng Test Under Section 6330(c)(3)(Q

An SO s review of a taxpayer’s O C nust include: (1)
Verification that the requirenents of any applicable | aw or
adm ni strative procedure have been net; (2) consideration of any

al | owance issues raised by the taxpayer; and (3) review of
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whet her the proposed collection action bal ances the need for the
efficient collection of taxes with the legitimte concern that
any collection action be no nore intrusive than necessary. Sec.
6330(c) (3).

SO LaTorre net all of these requirenents. She reviewed the
I nternal Revenue Service s transcripts and conputer records of
petitioner’s account to determ ne that the requirenents of
applicable I aw and adm ni strative procedure had been net. See

Hll v. Conm ssioner, T.C. Menpb. 2002-272. SO LaTorre consi dered

the issues petitioner raised but determ ned that he could not
contest the validity or anount of his underlying tax liabilities
because he had had a prior opportunity to do so. SO LaTorre al so
rejected petitioner’s OC, as he failed to file a Form 656. SO
LaTorre perfornmed the balancing test, finding that the |evy

bal anced the need for collection with the concerns of petitioner.

To reflect the foregoing,

Deci sion will be entered

for respondent.




