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RUME, Judge: This case was heard pursuant to the provisions
of section 7463! of the Internal Revenue Code in effect when the
petition was filed. Pursuant to section 7463(b), the decision to
be entered is not reviewable by any other court, and this opinion

shall not be treated as precedent for any other case.

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code for the year in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency of $8,055.90 in
petitioners’ 2004 Federal inconme tax. The issue we nust decide
is whether petitioners are |liable for the 10-percent additional
tax for an early distribution froma retirenent account under
section 72(t) in 2004.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
incorporated by this reference. Wen the petition was fil ed,
petitioners resided in Wst Gove, Pennsylvani a.

During 2004, petitioner Anna Warrington (Ms. Warrington)
was enpl oyed by Blue Cross/Blue Shield of Del aware as a custoner
service representative. M. Warrington had worked for Bl ue
Cross/Blue Shield for 10 years. Apparently due to sonme probl ens
i nvol vi ng her daughter, Ms. Warrington began suffering froma
sel f-characterized “nervous breakdown” in 2004. This breakdown
caused Ms. Warrington to mss work and, often, left her unable to
| eave the house. Ms. VWarrington s enploynment with Bl ue
Cross/Blue Shield was term nated in May 2004. On June 11, 2004,
Met Life I nsurance Co. (MetLife) sent Ms. Warrington a letter
approving her for 1 nonth of disability benefit paynents.

Al though Ms. Warrington had seen a psychiatrist in the past
inrelation to her problens wth her daughter, M. Warrington

felt that the psychiatrist’s treatnments were unhel pful. At sone
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point, Ms. Warrington began seeing a general practitioner, Dr.
OBrien. Petitioners submtted nmedical records dated June 2004
pertaining to Ms. Warrington's nedical treatnment during the
rel evant tinmefrane, indicating that she was unable to perform
wor K.

Because Ms. Warrington could not work in 2004, her famly
suffered fromfinancial problenms. As a result, she w thdrew
money from her retirenment account in July or August of 2004. M.
Warrington began working in 2005 for Contast in its custoner
service departnent. Although she had sone setbacks, on Decenber
20, 2005, Ms. Warrington’s physician wote in his office notes
that Ms. Warrington could return to work without restrictions.
Ms. Warrington earned wages of $7,653 in 2005 and was enpl oyed as
of the date of trial

Petitioners filed their 2004 joint Federal inconme tax return
on April 15, 2005. On the return, petitioners reported incone
from pensi ons and annuities in the anount of $80,559. Respondent
i ssued a notice of deficiency, in which he asserted an increase
in tax of $8,055.90 pursuant to section 72(t) for an early
distribution fromM. Warrington’s retirenment account in 2004.
Ms. Warrington was 45 years old in 2004.

Di scussi on

As a general rule, the Comm ssioner’s determ nations set

forth in a notice of deficiency are presuned correct, and the
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t axpayer bears the burden of proving that these determ nations

are in error. Rule 142(a); Wlch v. Helvering, 290 U. S 111, 115

(1933).°2

Section 72(t) provides for an additional tax where a person
under the age of 59-1/2 withdraws noney froma qualified
retirement account, unless that person falls within an enunerated
exception. Section 72(t)(1) and (2) provides in relevant part:

SEC. 72(t). 10-Percent Additional Tax on Early
Distributions From Qualified Retirenent Plans.--

(1) Inposition of additional tax.--1f any
t axpayer receives any anount froma qualified
retirement plan (as defined in section 4974(c)),
t he taxpayer’s tax under this chapter for the
t axabl e year in which such anobunt is received
shal | be increased by an anobunt equal to 10
percent of the portion of such amount which is
i ncludible in gross incone.

(2) Subsection not to apply to certain
di stributions.--Except at provided in paragraphs
(3) and (4), paragraph (1) shall not apply to any
of the follow ng distributions:

(A) I'n general.--Distributions which
are- -

* * * * * * *

(ti1) attributable to the enpl oyee’s
bei ng di sabled wthin the nmeani ng of
subsection (m(7), 8

2 Petitioners do not claimthat the burden of proof shifts
to respondent under sec. 7491(a).

8 Ms. Warrington testified that the qualified plan at issue
was a sec. 401(k) plan. Distributions froma sec. 401(k) plan
are subject to sec. 72(t). See secs. 4974(c)(1l), 401(a).



Section 72(m (7) provides:

(7) Meaning of disabled.--For purposes of
this section, an individual shall be considered to
be disabled if he is unable to engage in any
substantial gainful activity by reason of any
nmedi cal | y det erm nabl e physical or nental
i npai rment which can be expected to result in
death or to be of |ong-continued and indefinite
duration. An individual shall not be considered
to be disabled unless he furnishes proof of the
exi stence thereof in such formand manner as the
Secretary nmay require.

Cenerally, it is intended that the proof of disability be
the sane as where the individual applies for disability paynents

under Social Security. Dwer v. Conmm ssioner, 106 T.C 337, 341

(1996) (citing S. Rept. 93-383 at 134 (1974), 1974-3 (Supp.) C. B
80, 213).
In Dwer, we stated:

The regul ations, pronul gated pursuant to the statutory
aut hori zation contained in section 72(m(7), provide
that an individual will be considered to be disabled if
he or she is unable to engage in any “substanti al

gai nful activity” by reason of any nedically

determ nabl e physical or nental inpairnment that can be
expected to result in death or to be of |ong-continued
and indefinite duration. Sec. 1.72-17A(f)(1), Incone
Tax Regs. Significantly, the regulations al so provide
that an inpairment which is renedi abl e does not
constitute a disability. Sec. 1.72-17A(f)(4), Incone
Tax Regs.

Petitioners contend that Ms. Warrington was di sabled within
t he neani ng of section 72(m(7), and that they are therefore
entitled to an exception fromthe additional tax pursuant to

section 72(t)(2)(A(iii). M. Warrington testified that her
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illness was so severe that she was unable to go to work in 2004
and nost of 2005. Indeed, Ms. Warrington’s testinony established
that she and her famly suffered financially fromher inability
to |l eave the house and nake a living during that period.
However, Ms. Warrington's testinony and the parties’ stipulations
show that Ms. Warrington’s doctor told her and wote in his notes
on Decenber 20, 2005, that he believed she would be able to
return to work. M. VWarrington was enpl oyed during part of 2005
and at the tinme of trial.

Not wi t hst andi ng the apparent severity of Ms. Warrington's
illness in 2004, the evidence does not support a conclusion that
her illness fell within the definition of “disabled” as
contenpl ated by section 72(t) and (m(7) or the regul ations
t hereunder. M. Warrington resuned work in 2005 and is now able
to engage in an activity conparable to the one in which she
engaged prior to her illness. Accordingly, Ms. Warrington fails
to meet the regulatory requirenent that an individual be so
inpaired as to be unable to engage in a “substantial gainful
activity”, in order to be exenpted fromthe 10-percent additional
tax. Sec. 1.72-17A(f)(1), (4), Income Tax Regs. Unfortunately
for petitioners, it is not whether their famly was in need of
Ms. Warrington's retirenment noney due to Ms. Warrington’s
i1l ness; the question is whether a taxpayer fits within the

techni cal parameters of a particular law. In this situation
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petitioners withdrew nmoney from M. Warrington’s qualified
retirement plan prematurely and failed to fall within the
exception provided in section 72(t) and (m (7).

For the foregoing reasons, we hold that petitioners are
liable for the 10-percent additional tax under section 72(t) on
the early distribution fromM. Warrington's qualified retirenent
pl an in 2004.

To reflect the foregoing,

Deci sion will be entered

for respondent.




