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MVEMORANDUM OPI NI ON

HAI NES, Judge: Respondent determi ned a $518, 463 defi ci ency
in petitioner’s Federal incone tax for 1998 (year in issue). The
sol e issue for decision is whether petitioner’s receipt of

$2,614,744 in exchange for an assignnent of a right to receive
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future lottery install nment paynments constitutes ordinary incone
or capital gain during the year in issue.?

Unl ess otherw se noted, all section references are to the
I nternal Revenue Code in effect for the year in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.

Backgr ound

The parties submtted this case fully stipulated pursuant to
Rul e 122. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioner resided in Hotchkiss, Colorado.

Petitioner purchased a $1 lottery ticket sonetinme before My
1, 1993. On May 1, 1993, petitioner won $12, 358,688 fromthe
Col orado State lottery with this ticket. At the tinme he won the
lottery, petitioner was married to Tammy Watkins (Ms. Watkins).
The lottery prize anount was payable in 25 annual installnents
begi nning on May 3, 1993, and payable on the third of May for the

next 24 years.

! The parties stipulated that if the assignment does not
constitute the sale of a capital asset, then a $200,000 fee paid
to WIIl Hoover Goup is deductible only as a m scel | aneous
item zed deduction on petitioner’s Schedule A Item zed
Deductions, for 1998, as respondent determned in the notice of
defi ci ency.



Petiti oner

i nstal l ment paynents as ordinary inconme on his Federal

returns.

On February 7,

di vorced by order of the District Court,

St at e of

Col or ado.

3 -

1997, petitioner and Ms.

As part of the divorce settlenent,

district court awarded petitioner and Ms.

i nt er est

1998.

On or about Apri

Par k County,

reported the receipt of the first five lottery

i ncone tax

Wat ki ns were
of the
t he

Wat ki ns each one-hal f

inthe future lottery installnent paynents as of My 3,

10,

contract wwth Stone Street Capital

and assign his one-half

i nstal |l ment paynents beginning with the annual

3, 1999.

foll ows:

i nt er est

| nc.

1998, petitioner entered into a

(Stone Street) to sel

in the remaining lottery

paynment due on May

The remaining lottery install nent paynents were as

Year
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017

Anpount
$384, 220
398, 436
413,178
428, 465
444, 318
460, 756
477, 805
495, 483
513, 815
532, 826
552, 540
572,983
594, 183
616, 167
638, 965
662, 606
687, 122
712, 545
738, 909
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The contract sale price of petitioner’s interest in the
remaining lottery installnent payments was $2, 614, 744. On June
16, 1998, an order fromthe District Court for the Gty and
County of Denver, Colorado, directing the Colorado State lottery
to make assi gned paynents to Stone Street was issued. Petitioner
recei ved consideration of $2,614,744 for the remaining lottery
i nstal l ment paynents from Stone Street on June 29, 1998.

On petitioner’s 1998 tax return, he reported the one-half
share of the annual installnment paynent awarded in the divorce
settlenent, i.e., $185, 256, due on May 3, 1998, as ordinary
income. Also on the 1998 tax return, petitioner reported the
consi deration received for the assignnment of his one-half
interest in the remaining lottery installnment paynents to Stone
Street as the sale of a capital asset of $2,414,744, with a basis
of zero. The sale anobunt represented the price paid by Stone
Street, i.e., $2,614,744, mnus $200,000 paid to WII| Hoover
Group as consulting fees for services provided in the assignnent
to Stone Street.

In the notice of deficiency, respondent determ ned that
petitioner’s assignnment of his right to future lottery
instal l ment paynents to Stone Street was not a sale of a capital
asset, and the consideration received was includable as ordinary
income in the full anount of $2,614,744. Further, respondent
det erm ned t he deducti on of $200,000 for consulting fees was

all owabl e as a m scel |l aneous item zed deducti on. Petiti oner
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tinely filed a petition with the Court to dispute respondent’s
determ nati ons.

Di scussi on

The parties dispute whether petitioner’s receipt of
$2,614, 744 in exchange for the assignnment of his right to receive
future lottery install nment paynents constitutes ordinary incone
or capital gain during the year in issue. Resolution of this
i ssue depends on whether petitioner’s right to receive the
remaining lottery installnent paynents was a capital asset within
t he neani ng of section 1221.

Petitioner’s argunment that the assignment was a sale of a

capital asset relies on reasoning found in United States v.

Magi nnis, 356 F.3d 1179 (9th Cr. 2004). W note fromthe outset
that we are not bound by the opinion of the Court of Appeals for
the NNnth Crcuit because appeal of this decision would lie in
the Court of Appeals for the Tenth G rcuit, which has not ruled
on this issue. Sec. 7482(b)(1)(A).

Additionally, in Maginnis, the Court of Appeals affirmed the
District Court holding that under the substitute for ordinary
i ncone doctrine the sale of aright to future lottery paynents

shoul d be taxed as ordinary incone.? |d. at 1187. Petitioner

2 Under the “substitute for ordinary income doctrine”, a
court narrowmy construes the term*“capital asset” when taxpayers
make attenpts to transformordinary incone into capital gain.
See Commi ssioner v. P.G Lake, Inc., 356 U S. 260, 265 (1958).
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argues on the basis of reasoning stated as follows by the Court
of Appeal s:

Two factors are crucial to our conclusion, although we do

not hold that they will be dispositive in all cases.

Magi nnis (1) did not nmake any underlying investnent of

capital in return for the receipt of his lottery right, and

(2) the sale of his right did not reflect an accretion in

val ue over cost to any underlying asset Maginnis held. * * *

[1d. at 1183; fn. ref. omtted]

Petitioner argues that his purchase of the lottery ticket was an
underlying investnment of capital. Further, petitioner argues
that the assignnent of lottery installnment paynments did reflect
an accretion in value over cost to an underlying asset petitioner
hel d because the assigned future lottery install nment paynents
appreciated in value due to “inpersonal narket forces outside of
the control of the asset’s owner”. W disagree. W find that
the facts in Maginnis are indistinguishable fromthe instant
case.

In Maginnis, the taxpayer assigned his right to receive the
remaining installnments of a lottery prize to a third party in
exchange for a | unp-sum paynent. |d. at 1181. The Court of
Appeal s held that the taxpayer could not argue that a purchase of
a lottery ticket was a capital investnent. 1d. at 1183. The
Court of Appeals stated that “the purchase of a lottery ticket is
no nore an underlying investnent of capital than is a dollar bet
on the spin of a roulette wheel.” 1d. at 1184. Further, because

the Court of Appeals held that the lottery ticket was not a

capital investnent, it also held that there was no “cost” to the
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t axpayer for the right to receive the future lottery paynents,
and, therefore, the noney received for the sale of the right
coul d not be seen as reflecting an increase of val ue above the
cost of any underlying asset.® 1d.; see al so Boehne v.

Comm ssioner, T.C Meno. 2003-81 (holding taxpayer’s right to

receive future annual lottery paynents did not constitute a

capital asset). W reiterated this reasoning in Copton v.

Commi ssioner, T.C Meno. 2004-95, in which we held that the | unp-

sum anount received in exchange for an interest in a trust

holding the right to receive future lottery paynents was ordi nary

income. As a result, petitioner’s argunents fail under Mginnis.
Additionally, we find the facts in the instant case

i ndi stingui shable in substance fromthe facts in our opinion of

Davis v. Comm ssioner, 119 T.C. 1 (2002), and cases relying on

this opinion, in which a taxpayer assigned a right to future
lottery installment paynents in return for a |unp-sum payout at a

di scounted value froma third party. 1d. at 3; Lattera v.

Conmi ssioner, T.C. Menp. 2004-216; dopton v. Conm ssioner,

supra; Sinmpson v. Commi ssioner, T.C Meno. 2003-155; Johns v.

Conmi ssioner, T.C. Meno. 2003-140; Boehne v. Conmi Ssioner, supra.

We held in each of these cases that a right to future lottery

3 W note that petitioner’s tax return reported a zero cost
basis wth regard to anount received for the assignnent of the
future lottery installment paynents to Stone Street.
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instal l ment paynments did not constitute a capital asset within

t he meani ng of section 1221.% Davis v. Conm ssioner, supra at 7;

4 SEC. 1221. CAPI TAL ASSET DEFI NED

For purposes of this subtitle, the term“capital asset”
means property held by the taxpayer (whether or not
connected with his trade or business), but does not
i ncl ude- -

(1) stock in trade of the taxpayer or other
property of a kind which would properly be included in
the inventory of the taxpayer if on hand at the close
of the taxable year, or property held by the taxpayer
primarily for sale to custoners in the ordinary course
of his trade or business;

(2) property, used in his trade or business, of a
character which is subject to the allowance for
depreciation provided in section 167, or real property
used in his trade or business;

(3) a copyright, aliterary, nusical, or artistic
conposition, a letter or nmenorandum or simlar
property, held by--

(A) a taxpayer whose personal efforts created
such property,

(B) in the case of a letter, nenorandum or
simlar property, a taxpayer for whom such
property was prepared or produced, or

(C) a taxpayer in whose hands the basis of
such property is determ ned, for purposes of
determ ning gain froma sale or exchange, in whole
or part by reference to the basis of such property
in the hands of a taxpayer described in
subpar agraph (A) or (B)

(4) accounts or notes receivable acquired in the
ordi nary course of trade or business for services
rendered or fromthe sale of property described in
par agraph (1);

(5) a publication of the United States Governnent
(1 ncludi ng the Congressional Record) which is received
(continued. . .)
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Lattera v. Conm ssioner, supra; Copton v. Conmm SSioner, supra;

Si npson v. Comm ssioner, supra; Johns v. Comm SSioner, supra;

Boehne v. Conmi ssioner, supra. Gven the simlarity of facts, it

woul d serve no purpose in repeating the analysis provided in

Davis v. Commi ssioner, supra. See also Sec. State Bank v.

Comm ssioner, 111 T.C 210, 213-214 (1998)(“The doctrine of stare

decisis generally requires that we follow the holding of a
previ ously deci ded case, absent special justification.”), affd.
214 F.3d 1254 (10th G r. 2000).

Pursuant to Davis v. Conm ssioner, supra, and its progeny,

we hold that the $2,614, 744 received by petitioner from Stone
Street in exchange for petitioner’s right to receive one-half of
the remaining lottery installnment paynents is ordinary incone and

not capital gain.

4(C...continued)
fromthe United States Governnent or any agency
t hereof, other than by purchase at the price at which
it is offered for sale to the public, and which is held
by- -

(A) a taxpayer who so received such
publication, or

(B) a taxpayer in whose hands the basis of
such publication is determ ned, for purposes of
determ ning gain froma sale or exchange, in whole
or in part by reference to the basis of such
publication in the hands of a taxpayer described
i n subparagraph (A).
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I n reaching our holding herein, we have considered al

argunents nade, and, to the extent not nentioned above, we

conclude that they are noot, irrelevant, or wthout nerit.
To reflect the foregoing,

Deci sion will be

entered for respondent.




