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HOLMES, Judge:

Backgr ound

This case was tried on March 16, 2004, in Omha, Nebraska.?

Christina Wentland (now Christina Anderson), chall enged the

11t was heard pursuant to the provisions of Internal
Revenue Code section 7463. Section citations are all to that
Code. The decision is not reviewable by any other court, nor
shoul d the opinion be cited as precedent in future proceedi ngs.
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Governnent’s notice of deficiency. The notice of deficiency said
she owed $1,924 in additional taxes for 1999 because she cl ai med
a dependency exenption for her daughter Stephanie to which she
was not entitled. The CGovernnent also said that Ms. Anderson
owed even nore than $1, 924 because she shoul d have filed under
the category “married filing separately” rather than as “head of
househol d” or “single.”

Ms. Anderson was the only witness at the trial, and the
Court found her to be sincere and truthful in testifying about
the facts in this case. Using her testinony and the docunents
t hat she had as evidence, the Court finds that:

She married Steven Wentland in Council Bluffs, lowa, on
Decenber 28, 1985. They have two children, Stephanie and Steven.
Ms. Anderson and M. Wentland were still married all through
1999, though they had separated in July 1998. Both filed for
divorce earlier that year. The couple did not negotiate a
witten separation agreenent. M. Wentland was awarded tenporary
custody of the children, which continued throughout 1999. During
1999, Ms. Anderson |ived at a nunber of different addresses,

i ncl udi ng Eagl e, Nebraska, where she had her own place; with
friends in Lincoln; and in her own place, again, in another house
in Lincoln. During the latter half of 1999, she tried to
reconcile with her husband and noved to a trailer on the property

of her nother-in-law s house. During 1999, Ms. Anderson paid al
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the child support she owed as directed by the Nebraska District
Court’s tenporary custody order

The couple’s divorce only becane final in 2000. According
to the divorce decree, Ms. Anderson could claim Stephanie as a
dependent for tax purposes. M. Wentland could claim Steven,
provi ded he was current on all child support paynents. Relying
on the terns of the divorce decree and her attorney’s advice, M.

Ander son cl ai nred Stephani e as a dependent on her 1999 tax return.

Di scussi on

The sections of the Tax Code that apply to separated and
di vorced couples are conplicated. Usually the Governnent would
follow a divorce decree |like Ms. Anderson’s and let the couple
deci de between t hensel ves who gets which child s deductions. But
that’s true only if (1) the parents are divorced, (2) legally
separated under a decree of divorce or separate maintenance, (3)
separated under a witten separation agreenent, or (4) live apart
at all times during the last 6 nonths of the cal endar year.

Ms. Anderson and M. Wentland did not neet any of these
requirenents in 1999--they weren't divorced yet, they weren’'t
| egal |y separated under a decree of divorce or separate
mai nt enance, they had no witten separati on agreenent, and
(because they tried to reconcile off and on in 1999) they were

not living apart at all tinmes during the last six nonths of 1999.
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VWhat they did have was a divorce case that wasn’'t finished yet,
plus an order froma State court awardi ng tenporary custody of
both children to M. Wentland. M. Anderson’s problem then, is
that the advice she got was wong, because her divorce was not
final until August 2000. This nmeans that the divorce decree
didn't apply to her 1999 t axes.

In this kind of situation, the Tax Code says that a taxpayer
i ke Ms. Anderson nust prove she gave nore than half of the
support for her daughter before she can claimher as a dependent.
See sec. 152(a). This is very hard to do--first Ms. Anderson
woul d have to prove the total anmount of support Stephanie
recei ved during the year, including any food, clothing, and
shel ter that Stephanie got from her grandnother as well as M.
Wentland. At trial, Ms. Anderson truthfully said that in 1999
her daughter was nostly living with M. Wentland' s nother. Even
t hough Ms. Anderson paid the child support the state court told
her to, and paid for extras too, we find that she did not show
that she paid for nore than half of all her daughter’s expenses
in 1999. Therefore, Ms. Anderson could not claimher daughter as
a dependent on her 1999 tax return.

The Governnent also clains that Ms. Anderson should have
filed as “married filing separately” instead of “single” or “head
of household.” Wile it my be true that Ms. Anderson shoul d

have filed as “married filing separately” because her divorce was
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not final until 2000, the Governnent raised the issue only right
before trial. The Governnent’s |lawer quite properly decided to
W t hdraw t he governnment’s notion, so the deficiency will stay at
$1, 924 and not increase any nore.

The Court notes that, with the passage of tinme, the $1,924
deficiency will be increased by several years’ worth of interest,
and urges the governnent to explain to Ms. Anderson the
possibility of paying on an installnment plan or, if her current
financial situation nmakes it appropriate, discussing wth her the

possibility of conprom sing the total anpunt owed.

A decision will be entered for

r espondent.



