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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the year at issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.
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Respondent determ ned a deficiency in petitioners' 1998
Federal inconme tax of $17,280.84 and an addition to tax under
section 6651(a) of $4,370.11 for failure to file tinmely a Federal
incone tax return for 1998. Petitioners concede as correct
respondent's adjustments for: (a) Taxes of $7,200 deducted on
Schedul e A, Item zed Deductions; (b) charitable contributions of
$9, 400 deducted on Schedule A; and (c) the addition to tax under
section 6651(a) for failure to file tinely. Petitioners also
concede that they are entitled to only two dependency exenpti ons.
Respondent concedes that there will be no adjustnent for:
(1) Capital gain incone in the anount of $4,283; or (2)
m scel | aneous expenses of $86 on Schedul e A

The parties agree that the only issue remaining for decision
by the Court is whether petitioners are entitled to deduct on
Schedul e A casualty and theft | osses totaling $37, 222.

Sone of the facts have been stipulated and are so found.
The stipulation of facts and exhibits received in evidence are
i ncorporated herein by reference. At the time the petition was
filed, petitioners resided in Berkeley, California.

Backgr ound

Petitioner MIton Werner has been a teacher nost of his
career and is now a high school principal. Prior to the year at
i ssue, he accepted a new job "across the bay" in Palo Alto,

Callifornia. He and his famly sold their honme, put their
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bel ongings in "storage units”, and rented another residence.
Abnormal |y wet weat her during the year caused the storage units
to | eak badly.

Petitioner Barbara Werner's father, Col. Janmes Richard
Kelly, was a fornmer dean of the New Mexico MIlitary Acadeny. An
avid reader and historian, he amassed a | arge personal library.
The col l ection included books that were | eather bound,
antebel lum and signed editions. The itens were subjected to
wat er damage, nobst beyond repair.

On Schedul e A of petitioners' Federal incone tax return,

petitioners clained a casualty | oss deduction of $37,222.
I ncluded with the return was a Form 4684, Casualties and Thefts,
reporting the |l oss of the books in the amount of $30,000 and the
| oss of sone furniture accounting for the balance of the clained
anmount .

During the exam nation of petitioners' return, petitioners
presented to the auditor a copy of an appraisal prepared by an
apprai ser certified by the International Society of Appraisers.
According to the cover letter forwarding the appraisal to
petitioner MIton C. Werner:

The objective of the appraisal, at your request, was to

estimate the Fair Market Val ue of the househol d

furniture prior to damage, and in current danaged

condition. The books were apprai sed at Repl acenent

Val ue, for the purpose of settling an insurance claim
These val ues are effective as of the inspection date.



- 4 -
This appraisal is to be used ONLY for the function

of settling your insurance claim Any other use of

this appraisal, such as for selling the property or for

i ncone tax deduction purposes, renders it null and

voi d.
The appraisal finds that the fair market val ue of the household
furniture prior to damage is $4, 315 and in damaged condition the
val ue is $1,140. The replacenent val ue of the books avail abl e
for valuation was determined to be $2,910, and the "Books and
year books badly damaged and t hrown away” were "Not val ued".

Respondent determ ned that petitioners had failed to

substantiate the casualty | oss and denied the deduction in full.

Di scussi on

Because petitioners failed to neet the requirenments of
section 7491(a)(2), the burden of proof does not shift to
respondent in this case.!

Losses may be deducti bl e under section 165 to the extent
"not conpensated for by insurance or otherwise." |In the case of
an individual, section 165(c)(3) allows a taxpayer to claimas a
deduction any loss fromtheft or casualty sustained during the
taxable year. The loss is allowed only to the extent that it
exceeds $100 and the net casualty loss is in excess of 10 percent

of adjusted gross inconme. Sec. 165(h). The anmount of the |oss

1Sec. 7491 is effective with respect to court proceedi ngs
arising in connection with exam nations by the Conm ssi oner
comencing after July 22, 1998, the date of its enactnent by sec.
3001(a) of the Internal Revenue Service Restructuring and Reform
Act of 1998, Pub. L. 105-206, 112 Stat. 685, 726.
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allowed as a deduction is the lesser of: (1) The fair market
val ue of the property imediately before the loss, or (2) the

adj usted basis of the property. Helvering v. Oaens, 305 U S. 468

(1939); sec. 1.165-7(a)(2) and (b), Incone Tax Regs.

The basis of property acquired by purchase is its cost.

Sec. 1012. The basis of inherited property ordinarily is the
fair market value of the property at the date of the decedent's
death. Sec. 1014. The basis of property acquired by gift is the
same as it would be in the hands of the donor or the |ast
precedi ng owner by whomit was not acquired by gift, except that
if such basis is greater than the fair market val ue of the
property at the tine of the gift, the basis for determ ning | oss
is the fair market value of the property. Sec. 1015.

In order for the Court to determ ne whether petitioners are
entitled to a casualty |loss, petitioners' basis in the property
damaged or destroyed nust be known. \Were petitioners fail to
prove that basis, the Court is unable to determ ne the anount of

the loss that is deductible. Znuda v. Conm ssioner, 79 T.C 714,

728-729 (1982), affd. 731 F.2d 1417 (9th Cir. 1984); Mllsap v.

Comm ssioner, 46 T.C. 751, 760 (1966), affd. 387 F.2d 420 (8th

Cir. 1968).
The Court presunes that petitioners acquired the itens of
furniture by purchase, but they offered no evidence of the

acquisition cost of the itens. The books that were damaged were
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acquired by either gift or inheritance, and petitioners offered
no evidence of their basis in the itens. As to all of the itens,
therefore, petitioners have failed to prove their tax basis in
the property.

The Court therefore sustains respondent's determ nation that
petitioners are not entitled to deduct on Schedule A, casualty
and theft |osses totaling $37, 222.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be

entered under Rul e 155.




