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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code
effect at the tinme the petition was filed. The decision to be
entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code

effect for the year in issue.
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Respondent determ ned a deficiency in petitioners’ Federal
i ncone tax of $2,195 for the taxable year 2001.

The issues for decision are: (1) Wiether petitioners are
entitled to two dependency exenption deductions for petitioner
Janes T. Werther’s two sons, RWand MN! from a previous
marriage; and (2) whether petitioners are entitled to a child tax
credit of $600 for taxable year 2001.

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the attached exhibits thereto are

i ncorporated herein by this reference. Petitioners resided in
Danbury, Connecticut, on the date the petition was filed in this
case. Janes T. Werther (petitioner) appeared before the Court
and presented petitioners’ case. Petitioner wife, Rebecca S.
Werther, did not appear.

Backgr ound

On June 4, 1977, petitioner and Eileen M Werther (Eileen)
were married. During the marriage, petitioner and Eil een had
four children: AW born in 1979; JW born in 1982; RW born in
1984; and MN born in 1985.

On April 13, 1993, Eileen and petitioner were divorced by an

order issued by the State of Louisiana in a divorce proceedi ng

The Court uses only the mnor children's initials.
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initiated by petitioner.?2 On Septenber 20, 1994, Eileen and
petitioner entered into a final separation agreenent covering
matters that were not addressed by the Louisiana order. Also on
Sept enber 20, 1994, a hearing was conducted before the Chittenden
Fam |y Court, Chittenden County, State of Vernont. On Cctober
12, 1994, the Chittenden Famly Court entered a final order,
whi ch incorporated matters covered in the final separation
agreenent. Paragraph 1 of the final order provided:

[Eil een] shall have the |egal and physical parental rights
and responsibilities of the parties’ follow ng m nor

children: (a) [JW, (b) [RW, (c) [MAN.
Par agraph 18 of the final order provided:

In future years [after 1993], the parties shall allocate the

children for dependency purposes in such manner as nost

reduces the overall tax burden of both parties, provided,
however, that if Plaintiff [Eileen] incurs a greater tax
liability than if she were to claimthe three youngest
children as dependents, Defendant [petitioner] shall make up
the difference to Plaintiff [Ei|leen] and pay her by Apri
15th of that year.

On or about April 3, 2002, petitioners filed their Form
1040, U.S. Individual Income Tax Return, for the 2001 taxable
year. In their return, petitioners clainmed RWand MV as their
dependents and cl ained the resulting exenption deductions, as
well as a $600 child tax credit. There was no attachment
regardi ng any wai ver or declaration, such as a Form 8332, Rel ease

of Caimto Exenption for Child of Divorced or Separated Parents,

2After his divorce fromEileen, petitioner married Rebecca
S. Werther (petitioner wife).
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executed by Eileen stating that she was releasing her claimto
exenpti on deductions for RWand MN

During the 2001 taxable year, petitioners did not have
physi cal or |egal custody of RWand MN Eileen did not execute
or sign any waiver or declaration, such as Form 8332, stating
that she was rel easing her claimto exenption deductions for RW
and MW

Respondent issued a notice of deficiency to petitioners in
whi ch respondent disallowed petitioners’ clained exenption
deductions for RWand MNfor the 2001 taxable year, as well as
the child tax credit of $600.

D scussi on®

A. Deducti ons for Dependency Exenptions

Section 151(a) authorizes deductions for the exenptions
provi ded by that section. |In particular, section 151(c)(1)
provi des an exenption for each of a taxpayer’s dependents as
defined in section 152.

Section 152(a)(1) defines the term “dependent” to include a
taxpayer’s child, provided that nore than half of the child s
support was received fromthe taxpayer or is treated under

section 152(e) as received fromthe taxpayer.

W decide the issues in this case without regard to the
burden of proof. Accordingly, we need not decide whether the
general rule of sec. 7491(a)(1l) is applicable in this case. See
H gbee v. Conmi ssioner, 116 T.C. 438 (2001).
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In the case of a child of divorced parents, section
152(e) (1) provides as a general rule that the child shall be
treated as receiving over half of his or her support fromthe
custodial parent. Custody is determned by the terns of the npst
recent decree of divorce or subsequent custody decree, and “w ||
be deened to be with the parent who, as between both parents, has
t he physical custody of the child for the greater portion of the
cal endar year.” Sec. 1.152-4(b), Inconme Tax Regs. Thus, in the
present case, because Eileen had | egal custody of RWand MWV
t hroughout 2001 (as well as physical custody throughout the year)
she was the custodial parent in 2001, and petitioner was the
noncust odi al parent.

Section 152(e)(2) provides an exception to the general rule
of section 152(e)(1). Pursuant to that exception, the child
shall be treated as receiving over half of his or her support
fromthe noncustodial parent if:

(A) the custodial parent signs a witten declaration

(in such manner and formas the Secretary may by regul ations

prescribe) that such custodial parent will not claimsuch

child as a dependent for any taxable year beginning in such
cal endar year, and

(B) the noncustodial parent attaches such witten
declaration to the noncustodial parent’s return for the

t axabl e year begi nning during such cal endar year.

See sec. 1.152-4T(a), QRA-3, Tenporary Incone Tax Regs., 49 Fed.

Reg. 34459 (Aug. 31, 1984).
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The declaration required by section 152(e)(2)(A) mnmust be

made on either the official formprovided by the Internal Revenue
Service (IRS), Form 8332, or on a statenent conformng to the

subst ance of that form MIller v. Commi ssioner, 114 T.C. 184,

189 (2000), affd. sub nom Lovejoy v. Conm ssioner, 293 F.3d 1208

(10th Cr. 2002). Form 8332 calls for the follow ng information:
(1) The nanme of the child or children for whom an exenption claim
is released; (2) the applicable tax year or years for which the
clains are released; (3) the custodial parent’s signature and the
date of signature; (4) the custodial parent’s Social Security
nunber; (5) the noncustodial parent’s nane; and (6) the
noncust odi al parent’s Social Security nunber. “The exenption may
be rel eased for a single year, for a nunber of specified years
(for exanple, alternate years), or for all future years, as
specified in the declaration.” Sec. 1.152-4T(a), QA-4,
Tenporary I nconme Tax Regs., supra.

In the present case, Eileen, as the custodial parent, did
not sign Form 8332 or any witten declaration or statenent
agreeing not to claimexenption deductions for RWand MAN and no
such form declaration, or statenent was attached to petitioners’
return for the year in issue.

However, petitioner argues that in the past he has been
al |l oned the deduction and by not allow ng the deduction in 2001

the IRS “broke its own precedent”. Upon the basis of the record
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and the applicable law, we disagree with petitioner’s argunent.
Every tax year stands by itself, and respondent’s prior action is
of no consequence here. Petitioner admts that he was the
noncust odi al parent in 2001 and that Eileen did not execute a
written declaration, such as a Form 8332, indicating that she,

t he custodi al parent, would not claimexenption deductions for RW
and MV for the year 2001. Petitioner does not argue that he
attached any statenent or witten declaration to his and his
current wife’'s 2001 joint tax return that would satisfy the

requi renents of section 152(e)(2)(A).

Al t hough the divorce decree, by and through its own terns,
provi des the opportunity for petitioner to be entitled to
dependency exenptions for RWand MV it is well settled that
State courts by their decisions cannot determ ne issues of

Federal tax |aw. See Conm ssioner v. Tower, 327 U S. 280 (1946);

Kenfield v. United States, 783 F.2d 966 (10th Cir. 1986); Neal v.

Conmi ssioner, T.C. Menp. 1999-97; N eto v. Comm ssioner, T.C

Meno. 1992- 296.

Unfortunately, regardless of what is stated in the State
di vorce decree, the lawis clear that petitioner is entitled to
the child dependency exenption in 2001 only if he conplied with
the provisions of section 152(e)(2). Petitioner has failed in
this regard. It follows, therefore, that the exception set forth

in section 152(e)(2) does not apply and that the general rule of
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section 152(e)(1) does apply. Accordingly, petitioners are not
entitled to dependency exenption deductions for RWand MW for

2001. See sec. 152(e)(1); Mller v. Conm ssioner, supra.

Respondent’s determ nation on this issue is sustained.

B. Child Tax Credit

Section 24(a) authorizes a child tax credit with respect to
each “qualifying child” of the taxpayer. The term “qualifying
child” is defined in section 24(c). As relevant here, a
“qualifying child” neans an individual with respect to whomthe
taxpayer is allowed a deduction under section 151. Sec.
24(c) (1) (A

We have already held that petitioners are not entitled to
dependency exenption deductions under section 151 for RWand MN
Accordingly, RWand MW are not considered “qualifying children”
wi thin the neaning of section 24(c). It follows, therefore, that
petitioners are not entitled to a child tax credit under section
24(a) with respect to RWand MV

In view of the foregoing, we sustain respondent’s
determ nation on this issue.

Furthernore, we have considered all of the other argunents
made by petitioners, and, to the extent that we have not

specifically addressed them we conclude they are wi thout nerit.
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Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




