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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

COHEN, Judge: Respondent deternined a deficiency of $8,936
with regard to petitioner’s Federal inconme tax liability for 1996
and a 25-percent addition to tax under section 6651(a)(1) for
failure to file his tax return tinely. After a concession by

petitioner, the issues for decision are whether petitioner was
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engaged in the trade or business of recording and producing nusic
during 1996 and whether he is liable for the addition to tax.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue.

FI NDI NGS OF FACT

Sone of the facts have been stipul ated, and the stipul at ed
facts are incorporated in our findings by this reference.

Petitioner resided in Detroit, Mchigan, at the tinme he
filed his petition. Petitioner’s primary enploynment for the year
in issue was as an engi neer.

Petitioner has witten and recorded nusic since at | east
1985. Between 1985 and 1996, petitioner occasionally sent taped
recordings of his music to various record conpanies in the hopes
of obtaining a recording contract. Petitioner recorded these
tapes at a |ocal recording studio. Petitioner saved receipts
fromsone of these visits to the recording studio, specifically
those fromlate 1987 and early 1988, which total approxinmtely
$615. |In 1996, petitioner spent $20,462 to purchase and instal
pr of essi onal recording equi pnent in his hone.

Petitioner filed his Form 1040, U.S. Individual Inconme Tax
Return, for 1996 on January 8, 2004. Petitioner reported gross
wages of $95,246 from his enploynent as an engineer in 1996. He
clained the $20,462 that he spent to purchase and install the

home recordi ng equi pnent as an expense related to his business as
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a recording studi o/ producer on his Schedule C, Profit or Loss
From Busi ness, for 1996. Petitioner received no incone fromhis
recording activity in 1996 and thus reported a net business |oss
of $20,462 for that year. As of the tine of trial of this case
i n Septenber 2006, petitioner had not received any incone from
his recording activity.
OPI NI ON

Section 162 permts a taxpayer to deduct ordinary and
necessary expenses incurred during the taxable year in carrying
on any trade or business. Section 183 generally I[imts the
anount of deductions for an activity not entered into for profit
to the anobunt of the activity’'s income. See sec. 183(b). The
notice of deficiency determned that the costs of petitioner’s
recording activities were startup expenses not currently
deducti ble. The parties agree, however, that the controlling
issue is whether petitioner was engaged in a trade or business
with regard to his recording activity during 1996. W decide
that issue on the preponderance of the evidence, regardl ess of
t he burden of proof.

In order to establish that he was engaged in a trade or
busi ness, the taxpayer nust be continuously and regularly

involved in the activity for the primary purpose of naking a

profit. Comm ssioner v. Goetzinger, 480 U S. 23, 35 (1987); see

al so sec. 1.183-2(a), Inconme Tax Regs. Wether the taxpayer
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engages in an activity with the primary purpose of making a
profit is a question of fact to be resolved based on all the

facts and circunstances in a particular case. &lanty v.

Comm ssioner, 72 T.C. 411, 426 (1979), affd. w thout published

opinion 647 F.2d 170 (9th Cr. 1981); sec. 1.183-2(a), |ncone Tax
Regs. Wile the focus of the test for whether a taxpayer engaged
in an activity with the intention of making a profit is on the
subj ective intention of the taxpayer, greater weight is given to
the objective facts than is given to the taxpayer’s nere

statenent of his intent. See Stasewich v. Commi ssioner, T.C

Meno. 2001-30; sec. 1.183-2(a), Incone Tax Regs.

Section 1.183-2(b), Inconme Tax Regs., provides a
nonexclusive list of relevant factors to be wei ghed when
consi dering whet her a taxpayer engaged in an activity for profit.
No one factor is determnative of whether an activity is engaged

in for profit. Brannen v. Conm ssioner, 722 F.2d 695, 704 (11th

Cr. 1984), affg. 78 T.C. 471 (1982); Golanty v. Conm Ssioner,

supra at 426; sec. 1.183-2(b), Inconme Tax Regs. The relevant
factors are: (1) The manner in which the taxpayer carried on the
activity; (2) the expertise of the taxpayer or his advisers;

(3) the tinme and effort expended by the taxpayer in carrying on
the activity; (4) the expectation that the assets used in the
activity may appreciate in value; (5) the success of the taxpayer

in carrying on other activities for profit; (6) the taxpayer’s
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hi story of income or losses wth respect to the activity; (7) the
anount of occasional profits, if any, that are earned fromthe
activity; (8) the financial status of the taxpayer; and

(9) whether elenents of personal pleasure or recreation are
involved in the activity. Sec. 1.183-2(b), Incone Tax Regs.

The mai nt enance of conplete and accurate books and records,
and other indications that petitioner conducted his recording
activity in a businesslike manner, would indicate that petitioner
may have engaged in the activity for profit. See sec. 1.183-
2(b)(1), Inconme Tax Regs. Petitioner did not, however, carry on
his recording activity in a businesslike manner. Petitioner did
not keep regul ar records of expenses and has presented to the
Court only a fewreceipts for studio tinme in the latter part of
1987 and early 1988, 8 years before the year in issue. There is
no evi dence that his expenditure of $20,462 was an ordi nary and
necessary busi ness expenditure for a profit-seeking recording

artist in a simlar situation. See Dickie v. Conmi ssioner, T.C

Menmo. 1999- 138.

A taxpayer’s substantial investnent of time and effort in
carrying on an activity, especially if the activity does not have
many personal or recreational aspects, may indicate that the
taxpayer has a profit objective. See sec. 1.183-2(b)(3), Incone
Tax Regs. Even if a taxpayer devotes little time and effort to

the activity, a profit objective may be indicated by his
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enpl oynent of qualified persons to conduct the activity for him
See id. There is no evidence regardi ng how much tine petitioner
spent pursuing his recording activity during the year in issue.
Petitioner’s effort with regard to his recording activity in
prior years consisted of occasionally sending taped subm ssions
to record conpanies in the hopes of attaining a recording
contract. There is no evidence of regular or continuous steps to
pronote his recordi ng endeavors prior to or during the year in
issue. Petitioner did not devote the tinme and effort
commensurate wth the profit-seeking pursuit of devel oping a

recordi ng business. See McMIlan v. Conm ssioner, T.C Meno.

1989-441.

Al t hough a taxpayer receives no inconme fromoperating his
enterprise, he may intend to derive a profit fromthe potenti al
appreciation of his business assets. See sec. 1.183-2(b)(4),
| ncone Tax Regs. There is no evidence that petitioner’s
recordi ng equi pnent would potentially appreciate, and we infer
t hat such equi pnent woul d i nstead experience wear and tear over
time and thus depreciate in val ue.

A taxpayer’s success in carrying on simlar activities and a
hi story of income with respect to his current activity may be
evi dence of a profit-seeking notivation in engaging in the
activity. See sec. 1.183-2(b)(5) through (7), Inconme Tax Regs.

Al t hough petitioner had engaged in his recording activity since
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at | east 1985, petitioner received no income and had no success
fromhis endeavors in or prior to the year in issue. |In the
decade since the taxable year in issue, petitioner has received
no incone fromhis recording activity.

Substantial inconme fromsources other than the activity may
indicate that the activity is not engaged in for profit. See
sec. 1.183-2(b)(8), Incone Tax Regs. A taxpayer with substanti al
incone unrelated to the activity can nore readily afford a hobby.

See Stasewich v. Commi SSi oner, supra. Petitioner earned a

substantial inconme in 1996 from his enploynment as an engi neer and
had the financial neans to nmake a | arge expenditure for an
unrel at ed personal pursuit or hobby.

Finally, the presence of personal notives and recreational
elenments in carrying on an activity may indicate that the
activity is not engaged in for profit. Sec. 1.183-2(b)(9),
| ncone Tax Regs. Although nusical and artistic endeavors
general ly have personal and recreational elenments, a taxpayer’s
personal enjoynment in pursuing the activity is not sufficient to
negate a profit notive if the other factors listed in section
1.183-2(b), Inconme Tax Regs., indicate such profit notive. See
id. The econom c factors di scussed above coll ectively support
t he conclusion that petitioner was not engaged in his recording
activity for profit. The personal and recreational elenents

inherent in that activity are the nost conpelling factors in this
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case. The preponderance of the evidence |eads to the concl usion
that the activity was not engaged in for profit.

Petitioner relies on Gestrich v. Conm ssioner, 74 T.C. 525

(1980), affd. wi thout published opinion 681 F.2d 805 (3d Cir
1982), for support of his position that his attenpts at obtaining
a recording contract anpunt to an active trade or business. In
that case, we held that the taxpayer was engaged in the trade or
busi ness of being an author because his prinmary effort was
directed toward his self-enploynent as a witer, he spent a
significant anmount of tinme working on his book, he had been paid
for his works in prior years, and he was actively attenpting to

have his book published. Gestrich v. Conm ssioner, supra at 529.

For the reasons set forth above, petitioner’s case is
di stingui shable from Gestrich

Petitioner also relies on a case in which the Court of
Appeal s for the Tenth Grcuit reversed a | ower court’s oral
finding that a taxpayer was not engaged in a trade or business as
a photographic journalist or author, where the taxpayer spent 30
hours per week on his nature photography project, shot 200 rolls
of film produced 3,000 slides, submtted his work unsuccessfully
to several publishers, and nai ntained detailed technical records
regardi ng his endeavor to produce a phot ographi c book. Snyder V.
United States, 674 F.2d 1359, 1362-1363 (10th Cr. 1982). The

appel late court in that case did not nake its own finding that
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the taxpayer was engaged in a trade or business with regard to
hi s phot ographi ¢ endeavor, but remanded the case to the trial
court to resolve the questions of whether the taxpayer was
primarily notivated by his | ove of photography as a hobby or by a
good faith expectation of profit and whether the taxpayer devoted
enough tinme over a substantial period to be engaged in a trade or
business. 1d. at 1364. The District Court was warned on remand
that the nmere fact that a taxpayer author has not yet produced a
book does not necessitate the conclusion that he is not engaged
in a trade or business. 1d. at 1363.

The Court of Appeals for the Tenth Crcuit in Snyder
enphasi zed that a taxpayer nust both possess a good faith profit-
maki ng pur pose and spend a substantial anount of tine over a
significant period engaged in the activity in order for that
activity to be considered a trade or business. 1d. at 1364. For
the reasons stated above, including the mnimal tinme and effort
di sclosed in the record, we conclude that petitioner was not
engaged in a trade or business with regard to his recording
activity.

Respondent al so determ ned an addition to tax for late
filing pursuant to section 6651(a)(1l) because petitioner did not
file his 1996 return until January 8, 2004. There is no evidence
that petitioner applied for an extension of tinme to file his

return.
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The parties have stipulated that petitioner filed his 1996
return |ate. The stipulation satisfies respondent’s burden of
production under section 7491(c) with respect to additions to tax
and penalties. To avoid the addition to tax for late filing,
petitioner has the burden of proving that the failure to file did
not result fromw/llful neglect and was due to reasonabl e cause.

See United States v. Boyle, 469 U S. 241, 245 (1985). To prove

reasonabl e cause, a taxpayer nust show that he or she exercised
ordi nary business care and prudence but neverthel ess coul d not

file the return when it was due. See Crocker v. Conmm ssioner, 92

T.C. 899, 913 (1989); sec. 301.6651-1(c)(1), Proced. & Adnmi n.
Regs.

Because petitioner failed to present any explanation for his
late filing, respondent’s determnation with regard to the
section 6651(a)(1l) addition to tax is sustained.

To reflect the foregoing,

Deci sion will be entered

for respondent.




