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GERBER, Judge: This case was heard pursuant to the
provi sions of section 7463! of the Internal Revenue Code in
ef fect when the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,

and this opinion shall not be treated as precedent for any other

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for 2007, the taxable year in
i ssue.
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case. Respondent determ ned a $2,559 inconme tax deficiency for
petitioner’s 2007 tax year. The deficiency is attributable to
respondent’ s di sall owance of a clainmed dependency exenption
deduction, head of household filing status, and an earned i ncone
tax credit. W consider whether petitioner is entitled to a
dependency exenption deduction and/or an earned incone tax
credit.?

Backgr ound

Petitioner resided in Arizona at the time that his petition
was filed.® During 2007 petitioner was married to
Polly A Wesner, and he resided wth her during the entire year.

Petitioner has a mnor child froma previous marriage to
Denise S. Tokar (Ms. Tokar). On July 6, 2006, an establishnent
and judgnent and order (court order) regarding custody was filed
in the Arizona Superior Court, Pima County (divorce court).
Under that court order petitioner was obligated to pay nonthly
child support of $229. The court order awarded petitioner the
right to claimthe mnor child as a “Federal tax exenption” for
the 2006 and 2007 tax years:

If * * * [petitioner] has paid in full all current

support and court ordered arrearage paynents due for
t he cal endar year by Decenber 31, * * *, the Federa

Petitioner conceded at trial that he was not entitled to
head of household filing status for his 2007 tax year.

3The parties’ stipulation of facts and the attached exhibits
are incorporated by this reference.
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tax exenption for the mnor child(ren) shall be

allocated as follows: * * * [petitioner] to claim2006

& 2007. * * * [Ms. Tokar] to claim2008. Three year

pattern to conti nue.

[ Ms. Tokar] shall execute the necessary Internal

Revenue Service fornms to transfer the exenption(s)

consistent with the order. Note: The exenptions are

not allocated unless the current support obligation is

greater than $1, 200 per year.
Petitioner was al so obligated to pay 60 percent of the m nor
child s unrei nbursed nedi cal and dental expenses. |In addition to
future child support, petitioner was al so ordered to pay past
care and support of $9,160 for April 1, 2003, through June 30,
2006, at the rate of $76 per nonth.

During 2007 petitioner paid a total of $3,687.75 to the
di vorce court to satisfy his child support obligations.
Petitioner’s total nonthly obligation, including a $2.25 handling
fee, was $307.25 ($229 + $76 + $2.25 = $307.25). Accordingly,
petitioner had nmet his total support obligation for 2007 ($307.25
x 12 = $3,687), allowing himto claimthe Federal dependency
exenpti on deduction under the court order.

Petitioner approached Ms. Tokar, the custodial parent,
i medi ately after the entry of the court order and arranged an
appointment with her to execute the Internal Revenue Service
forms (tax forms) as ordered by the divorce court. M. Tokar did
not appear at the appointed tinme and failed to execute the tax

forms. After petitioner’s attenpt to obtain Ms. Tokar’s

signature failed, he sought enforcenent of the court order by
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service of legal process but he did not know her mailing address.
He requested Ms. Tokar’s address fromthe agency to which he made
t he support paynents, and it refused to provide her address.
Accordingly, at the tinme his 2007 inconme tax return was due,
petitioner did not have the required consent form executed by Ms.
Tokar; and his inconme tax return was filed wi thout the form or
any ot her docunentation supporting his claimfor the dependency
exenpti on deducti on.

After nore than 6 nonths of trying to obtain Ms. Tokar’s
address, petitioner hired a process server during August 2009 to
find and serve her. By the tine the matter cane before the
di vorce court it was too late for Ms. Tokar to sign the tax
forms. The divorce court, finding that petitioner had made
support paynents for 2007 and had qualified under the court order
for the dependency exenption deduction, credited $2,559 agai nst
petitioner’s future support paynents begi nning Septenber 1, 2009.
The i ncone tax deficiency respondent determ ned for 2007 was
$2, 559.

Di scussi on

Petitioner clained a dependency exenption deduction and
earned inconme tax credit for his 2007 tax year. Section 151(c)
all ows an exenption for a “dependent” as defined in section 152.
Cenerally, to be a “qualifying child” for purposes of the

dependency exenption deduction, the child nust not provide over
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one-half of the child s own support and nust have the sane

princi pal place of abode as the taxpayer for nore than one-half
of the taxable year.* See sec. 152(c)(1) (A, (B, (D, (2)(A.

Were parents of a child live apart for the |last 6 nonths of
a cal endar year and the child receives nore than one-half of the
child s support fromboth parents and is in the custody of one
parent for nore than one-half of the year, the child is treated
as the “qualifying child” of the custodial parent. See sec.
152(e) (1), (4)(A.

Petitioner is not the custodial parent, and we nust | ook to
section 152(e), which provides the circunstances under which a
noncust odi al parent may cl ai ma dependency exenption deducti on.
Section 152(e) sets forth three possible exceptions to the
bright-line rule that the custodial parent is entitled to the
dependency exenption deduction. The one that could be applicable
is set forth in section 152(e)(2): “The custodial parent signs a
witten declaration * * * that such custodial parent will not
claimsuch child as a dependent * * * and * * * the noncust odi al
parent attaches such witten declaration to the noncustodi al
parent’s return for the taxable year.”

No such docunent was executed and/or attached to

petitioner’s 2007 inconme tax return and, accordingly, petitioner

“The child nmust al so neet certain age requirenents. Sec.
152(c) (1) (G, (3).
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does not neet the requirenents of the statutory exception and is
not entitled to claimthe mnor child as a dependent. This is so
even though a State court with jurisdiction over the parties to a
di vorce proceeding ordered that petitioner was entitled to the
dependency exenption deduction for 2007 and even though the
custodi al parent had been ordered but failed to execute the
consent formrequired by the Federal statute. The consent form
requirenent is in absolute ternms and i s unanbi guous.

The congressional intent to relieve the Comm ssioner of the
adm ni strative burden of sorting out multiple clains for the sane
dependent (s) has been expressed as a bright-line rule, and
petitioner’s circunstances, although conpelling, are wthout
remedy in the context of the Federal tax law. See Mller v.

Comm ssioner, 114 T.C 184 (2000). Under section 152, even if

petitioner had attached the divorce court’s order to his 2007
income tax return, that woul d not have sufficed to entitle himto
t he deduction because the court order, inter alia, provided only
a contingent rel ease of the dependency exenption deduction. See

MIller v. Commi ssioner, supra at 192-193; Thonmas v. Conm ssi oner,

T.C. Meno. 2010-11. Finally, the fact that during 2009
petitioner received credit fromthe divorce court for the $2,559
i ncone tax deficiency for 2007 is of no consequence to our

consi deration of whether petitioner is entitled to claimthe

m nor child as a dependent for 2007.
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Section 32 permits an eligible individual an earned incone
tax credit against that individual’'s tax liability. An
i ndi vidual without a qualifying child may be eligible for an
earned inconme tax credit subject to specified incone limtations.
See Rev. Proc. 2006-53, sec. 3.07(1), 2006-2 C. B. 996, 1000.
However, section 32(d) provides that a nmarried individual is
entitled to the credit only if a joint return is filed.
Petitioner’s 2007 incone tax return was filed under the status
“head of household”. He now concedes that his return filing
status is married filing separately. Under those circunstances,
petitioner is not entitled to claiman earned incone tax credit.

To reflect the foregoing and petitioner’s concession,

Deci sion will be entered

for respondent.




