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VEMORANDUM OPI NI ON

MORRI SON, Judge: This case arises froma petition filed by
Perry and G adys Westcott in response to the RS s “Notice of

Det erm nation Concerning Col |l ection Actions(s) Under Section 6320
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and/ or Section 6330.”! W decide that the IRS did not abuse its
discretion in making the determ nations reflected in the notice.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
incorporated in this opinion by this reference. At the tine they
filed the petition, the Westcotts resided in Texas.

| . Levy Proceedi ng

The Westcotts jointly filed their 1998 incone tax return on
July 2, 2001. The return had a blank for the Westcotts to fil
intheir tax liability and a blank for the amounts they had
already paid towards that liability, but the record does not
reveal how the Westcotts reported these anmounts on their 1998
return. On the return, the Westcotts reported that they owed
$46,721.87, i.e., $46,721.87 was their tax liability mnus the
anounts they had already paid. The Westcotts did not pay the
$46, 721. 87 owed. They used the noney with which they could have
paid the anount owed to buy a business. On March 4, 2002, the
| RS assessed the tax liability shown on the 1998 return, assessed
sone penalties (the nature of which was not disclosed by the

record), and assessed underpaynent interest.

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code (Code), and all Rule references are to
the Tax Court Rules of Practice and Procedure.
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On August 17, 2002, the IRS sent the Westcotts a “Final

Notice of Intent to Levy and a Notice of Your Right to a
Hearing.” On August 20, 2002, M. Westcott alone filed Form
12153, “Request for a Collection Due Process Hearing,” in which
he clained that “Taxes owed from 1998 are offset by losses in
1999 & 2000. Cannot find anyone, including IRS, to conplete tax
return & we cannot do it ourselves & cannot afford CPA.” The
Westcotts subsequently filed their 1999 return. The exact date
that the 1999 return was filed is not reveal ed by the record--
except that the date was before February 24, 2003. The return
showed a busi ness | oss of $82,592 (reported on Schedule C, Profit
or Loss From Busi ness), gross incone of negative $80, 090, and
adj usted gross incone of negative $80,090. By letter dated
February 24, 2003, the Appeals officer notified M. Wstcott that
the RS had accepted the 1999 return and that he had accordingly
reduced the Westcotts’ unpaid 1998 tax liability to
“approxi mately” $29,000 by carrying back the 1999 busi ness |oss
as a net operating loss.?2 He warned M. Wstcott that he could
not entertain any collection alternatives (i.e., alternatives to

| evyi ng) because the Westcotts had not filed their 2000 and 2001

2The Code generally permts a net operating |loss to be
carried back to each of the 2 years preceding the year of the
| oss and then carried forward to each of the 20 years foll ow ng
the loss year. Sec. 172(a) and (b)(1)(A).
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returns.® The Appeals officer referred themto | owinconme tax
preparation services in their area to assist themin preparing
their unfiled returns. But on March 7, 2003, he issued a notice
of determnation to M. Westcott for the 1998 taxabl e year
sustaining the proposed |levy. The notice acknow edged that only
the reduced 1998 tax liability of “about” $29,000 woul d be
subj ect to |evy.

In June 2005, nore than 2 years after the issuance of the
notice of determnation, the Westcotts filed an incone-tax return
for the 2000 tax year. They reported a business |oss of $36,514
on Schedule C, negative $17,299 of total gross incone, and
negative $17,299 of adjusted gross inconme. Sonetinme after March
7, 2003, the Westcotts filed inconme-tax returns for the tax years
2001 t hrough 2004.

M. Westcott alone filed a petition with the Tax Court
chal l enging the RS s 2003 notice of determ nation regarding the
| evy for the 1998 tax year. The Court issued a Menorandum

Opi ni on on Novenber 9, 2006. See Westcott v. Conmm ssioner, T.C

Meno. 2006-245. The Court held that M. Wstcott did not
i ntroduce “any reliable evidence” to substantiate the 2000 | oss.

Thus the Court did not reduce his unpaid 1998 tax liability by

3The regul ati ons support the Appeals officer’s statenent:
“the IRS does not consider offers to conprom se fromtaxpayers
who have not filed required returns”. Sec. 301.6330-1(d)(2),
QRA- D8, Proced. & Adm n. Regs.
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carrying back the 2000 |l oss to the 1998 year. The Court al so
rejected two argunents M. Westcott advanced in support of his
position that the Court should have invalidated the notice of
determ nati on because the IRS failed to assist himin preparing
his 2000 tax return. M. Wstcott’s first argunent was, in the
words of the Court, that “section 6404(d) relating to the
abatenment of tax inplicitly required the IRS to prepare, or to
assist himin preparing, his tax return for his taxable year
2000.”4 1d. The Court responded:

Nei t her section 6404(d) nor any other provision in the

I nternal Revenue Code requires the IRS to prepare, or

to assist in the preparation of, a tax return for any

taxpayer. See United States v. Barnett, 945 F.2d 1296,

1300 (5th Gr. 1991). W reject petitioner’s argunent

that the IRS had a legal duty to prepare, or to assist

himin preparing, a tax return for his taxable year
2000 (or any other taxable year).

ld. Second, M. Westcott argued that the IRS violated his equal

protection rights by failing to assist himin preparing his Form

4Sec. 6404(d) provides:

SEC. 6404(d). Assessnents Attributable to Certain
Mat hematical Errors by Internal Revenue Service.--In
the case of an assessnent of any tax inposed by chapter
1 attributable in whole or in part to a mat hemati ca
error described in section 6213(g)(2)(A), if the return
was prepared by an officer or enployee of the Internal
Revenue Service acting in his official capacity to
provi de assistance to taxpayers in the preparation of
income tax returns, the Secretary is authorized to
abate the assessnent of all or any part of any interest
on such deficiency for any period ending on or before
the 30th day follow ng the date of notice and demand by
the Secretary for paynent of the deficiency.
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1040 (the inconme tax return for individuals) and Schedule C for
the 2000 tax year. The Court held that M. Wstcott did not neet
hi s burden of establishing that the IRS s failure to assist him
was prem sed on an inperm ssible basis such as race, religion, or
a desire to prevent the exercise of his constitutional rights.

Westcott v. Conm ssioner, supra. The Court therefore sustained

the notice of determ nation.

1. Li en Proceedi ng

On March 23, 2007, the IRS filed a notice of tax lien
agai nst the Westcotts in the amount of $22,589.28 for their
unpaid 1998 tax liability.® On April 3, 2007, ths IRS mailed to
the Westcotts a “Notice of Federal Tax Lien Filing and Your Ri ght
to a Hearing Under IRC 6320.” On April 15, 2007, the IRS tinely
recei ved Form 12153, “Request for a Collection Due Process
Hearing,” fromboth M. and Ms. Wstcott. The Appeals officer
held a hearing wwth M. Wstcott on August 16, 2007. At the
hearing, M. Wstcott requested an abatenent of tax and penalties
for the 1998 tax year because the IRS would not hel p him prepare

the couple’s tax returns for the taxable years 1998 through 2000.

5l't is unclear fromthe record how nuch of the $22,589. 28
outstanding is attributable to tax due on the 1998 return, the
failure-to-pay penalty indicated in the record, and/or
under paynment interest. It is also unclear fromthe record why
the anobunt in the notice of tax lien is less than the
approxi mately $29, 000 the Appeals officer determ ned was the
Westcotts’ 1998 tax liability after carrying back their 1999 net
| oss.
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In the words of the Appeals officer, M. Wstcott felt “he could
never find anyone to help himfile his returns and therefore
shoul d not be penalized for the length of tinme it took to file
his returns.” He asserted that section 6020(a) required the IRS
to assist himin preparing his return. But he said that IRS
enpl oyees at a wal k-in center refused to hel p hi mbecause they
t hought that his return was too conplicated and beyond their
| evel of training. M. Wstcott did not challenge the collection
method, i.e., the filing of the notice of tax lien. He did not
offer an alternative neans of collection, or raise a spousal
defense to collection. Nevertheless, he expressed an interest in
havi ng an opportunity to go to court to resolve his tax dispute.

On August 29, 2007, the IRS issued a notice of determ nation
in which it sustained the filing of the tax lien. The notice
stated that the Westcotts had not disputed their unpaid tax
l[tability in the second hearing, had not offered any collection
alternative on their own accord, and had failed to provide a
financial information statenment and supporting docunments required
for the Appeals officer to consider collection alternatives.

M. Westcott filed a one-page letter with this Court on
Cctober 2, 2007 stating his “intention to appeal a ‘Letter of
Determ nation’ decision of the [IRS].” He requested that
appropriate fornms be sent to himso that he could file a

petition. This Court considered his one-page letter to be a
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petition and issued an order requiring that the Westcotts file an
anended petition. Together, the Westcotts tinely filed an
amended petition on Novenber 13, 2007, in which they stated:

Title 26, Section 6020a of the Tax Code requires

(dozens of case | aw define “may” as neaning “nust” in

statutes or constitutional provisions). |.RS. errs in

refusi ng taxpayer one-on-one assistance in preparing

tax return. Since 1999 taxpayer has requested

assi stance and has been refused. The attached

determ nation notice does not address this issue.

However, taxpayer appeal ed the determ nation notice

solely on 6020a grounds. Appeals ignored taxpayer

position. Taxpayer requests all taxes - penalties +

i nterest be abated for years 1998 thru 2004.° [sic]
The IRS filed its answer to the anended petition on January 16,
2008. In the answer, the IRS did not argue that the new case was
barred by coll ateral estoppel. (Collateral estoppel, explained
in greater detail below, is a doctrine that prevents parties from
relitigating an i ssue heard and decided by a court.) At a
pretrial hearing in Dallas on Decenber 2, 2008, M. Wstcott
appeared before the Court and admtted that the only argunent he
was asserting was that section 6020(a) of the Internal Revenue
Code requires the RS to assist taxpayers individually in
preparing their returns. The pretrial hearing continued on the

next day. M. Westcott stated:

The IRS filed a Motion to Dismiss for Lack of Jurisdiction
and to Strike as to the Taxable Years 1999, 2000, 2001, 2002,
2003, and 2004 on Nov. 29, 2007. The Court granted the notion on
Jan. 8, 2008 because the I RS had not issued notices of
determ nation for the tax years 1999 through 2004.
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Respondent’s position that the previous case | had
in Tax Court settled the issue that I'’mbringing is
actually incorrect.
The issue at that tinme of filing that case, | had
no idea that 6020(a) existed. | was filing on a
constitutional basis because | felt it was just grossly
unfair to assist one group of taxpayers and not assi st
ot hers.
| had no enpirical evidence of that other than
just an instinctive sense of fairness that that doesn’'t
seemto be right, so that’'s why | brought that case.
It didn’t have anything to do with 6020(a).
At the pretrial hearing, M. Wstcott executed a stipulation of
facts and agreed to submt the case without a trial under Rule
122. Ms. Westcott subsequently ratified the stipulation of
facts and consented to submt the case under Rule 122 on Cctober
12, 2009.
The Westcotts’ short opening brief reiterates, in cryptic
| anguage, the argunent made nore clearly at the pretrial hearing,
that section 6020(a) requires the IRS to assist themin preparing
their return. It states that “[w] hen any entity pronul gates a
required form inherent in the pronul gation process is the
obligation to provide whatever assistance the user needs to
conplete the form” It also declares that “lssues to be decided
i ncl ude whether or not Rul es of Abatenent apply. O any other
statute. And how nuch tax, interest, and penalties would be owed
i f assistance had been provided when requested. [sic]” Inits

answering brief, the IRS argues that the Westcotts “are

collaterally estopped fromraising the issue that the Interna
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Revenue Service is required to prepare their 1998 or any other
incone tax return.” The IRS asserts that the issue the Westcotts
raised in the lien hearing was the sane issue raised in the |evy
heari ng even though they relied on a different Code section for
their argunent (i.e., section 6020(a) instead of 6404(d)). The
| RS al so clains that section 6330(c)(2)(B) prohibits the
Westcotts fromchallenging the nerits of their 1998 tax liability
by demandi ng an abatenent of taxes, penalties, and under paynment
i nterest because they had a prior opportunity to be heard before
this Court in the |levy proceeding. The IRS concludes that the
Appeal s officer did not abuse her discretion and that the
col l ection action was appropri ate.

Di scussi on

Before the IRS can forcibly collect tax froma taxpayer, it
must first assess the tax. |If the taxpayer refuses to pay the
assessnment, the IRS can then seize the property of the taxpayer
through its power of levy.” Before the IRS can |evy on property,

it must first offer the taxpayer a section 6330 hearing.

™“The | evy enables the Service to gain custody of taxpayer’s
property whether in the possession of the taxpayer or third
parties.” Elliott, Federal Tax Collections, Liens and Levies,
par. 13.01, at 13-6 (2d ed. 2008). “The * * * |evy does not
determ ne whether the governnment’s rights to the seized property
are superior to those of other claimnts; the |evy does, however,
protect the governnent agai nst diversion or |oss while such
clains are being resolved.” |d.
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Levy is not the only nmeans of collecting an unpaid tax. The
assessnment by the IRS automatically creates a Governnent property
interest, called a lien, in all property owned by the taxpayer,
and even in property later acquired by the taxpayer. Sec. 6321.
The tax lien is not effective against four inportant classes of
third parties until the IRS files a notice of lien with the
appropriate state or |ocal governnment in which the property is
| ocated. Sec. 6323(a) and (f). The IRSis required to notify
the taxpayer within 5 business days after it files a notice of
lien. Sec. 6320(a)(1l) and (2). Wthin 30 days after the
expiration of the 5-business-day period for sending the
notification, the taxpayer is permtted under section
6320(a)(3)(B) to request a hearing with the IRS Appeals Ofice.

Thus, hearings concerning IRS |levies are provided for in
section 6330, and hearings concerning the filing of a notice of
tax lien are provided for in section 6320. The rules that govern
the scope of a lien hearing are borrowed fromthe statutory
provi sions that govern a levy hearing. Sec. 6320(c).® Section
6330(c)(2) sets forth what issues can be raised by the taxpayer
at a levy hearing, and, by operation of section 6320(c), it also
governs what issues can be raised by the taxpayer at a lien

hearing. Section 6330(c)(2) provides:

8Sec. 6320(c) provides that “For the purposes of this
section subsections (c), (d) (other than paragraph (2)(B)
thereof), (e), and (g) of section 6330 shall apply.”
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(2) Issues at hearing.--

(A) In general.--The person may raise at the
hearing any rel evant issue relating to the unpaid tax
or the proposed | evy, including--

(1) appropriate spousal defenses;

(1i) challenges to the appropriateness of
col l ection actions; and

(1i1) offers of collection alternatives,
whi ch may including the posting of a bond, the
substitution of other assets, an install nent
agreenent, or an offer-in-conprom se
(B) Underlying liability.--The person may al so
raise at the hearing challenges to the existence or
anmount of the underlying tax liability for any tax
period if the person did not receive any statutory
notice of deficiency for such tax liability or did not
ot herwi se have an opportunity to dispute such tax
liability.
The duties of the hearing officer in a |levy hearing (and
therefore also a lien hearing) are set forth in section
6330(c)(3). That provision requires the hearing officer to make
a “determnation”, and in nmaking the determ nation the hearing
officer nmust “take into consideration * * * the issues raised
under [section 6330(c)(2)]".
Once the hearing officer has nade the determ nation
descri bed above, the Tax Court can review the determ nation.
Sec. 6330(d)(1). Were the existence or anmount of the underlying
tax liability is properly at issue, the Court will reviewthe
determ nation de novo. |In cases involving taxpayers who do not

di spute the existence or anmount of their underlying tax liability



- 13 -
(or who are not permtted to do so because they had a prior
opportunity to dispute it), the Court will reviewthe

determ nation of the Appeals officer for abuse of discretion.

Lunsford v. Conmm ssioner, 117 T.C. 183, 185 (2001); Goza v.

Comm ssioner, 114 T.C 176, 181-182 (2000). The latter inquiry

hi nges on whether the IRS s application of its discretion was
“arbitrary, capricious, or wthout sound basis in fact or law.”

Ganelli v. Conm ssioner, 129 T.C 107, 111 (2007); Wodral v.

Comm ssioner, 112 T.C 19, 23 (1999). As explained below, the

Westcotts may not contest their underlying tax liability, and

thus we review the determ nati on for abuse of discretion.

We consider the only issue the Westcotts raised at their
lien hearing, which is whether section 6020(a) required the IRS
to prepare their incone tax returns for 1999 through 2000, and
whet her the IRS' s failure to do so entitles the Wstcotts to be
relieved of their tax liability and penalties. Section
6330(c)(2)(B) permts taxpayers to contest their “underlying tax
liability” in collection due process hearings only if they did
not receive a notice of deficiency or did not otherw se have an
opportunity to be heard. The phrase “underlying tax liability”
in this context includes the liability of the Westcotts for both

tax and penalties. Vence v. Conm ssioner, 297 Fed. Appx. 827,

829 (11th G r. 2008), affg. a Summary Judgnment Order and Deci sion

of this Court dated Jan. 9, 2008; Mntgonery v. Conni ssioner, 122
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T.C. 1, 7 (2004); Fransen v. Comm ssioner, T.C Menp. 2007-237.

M. Westcott was barred fromcontesting the tax liability and
penal ti es because he had a prior opportunity to dispute them
during his levy hearing, an opportunity he pursued.® Sec.

6330(c)(2)(B); Spain v. Comm ssioner, T.C Mno. 2009-82; Newsone

v. Conm ssioner, T.C. Menob. 2007-111; see also Bell .

Commi ssioner, 126 T.C. 356, 358-359 (2006); sec. 301.6320-

1(e)(3), &A-E7, Proced. & Admn. Regs. In the lien hearing for
the sane tax year, he was therefore [imted to making appropriate
spousal defenses, challenging the appropriateness of collection
actions, and proposing collection alternatives. See sec.
6330(c)(2)(A). M. Westcott did not pursue any of these avenues,
and the IRS properly followed all procedures. Therefore, the IRS
did not abuse its discretion in sustaining the filing of the

notice of tax lien wth respect to M. Wstcott.

Ms. Westcott was not a party to the |evy hearing. However,
her failure to participate was her choice. She was listed as an
addressee on the Final Notice of Intent to Levy and a Notice of

Your Right to a Hearing, but she did not request a hearing

°l't should be noted that M. Westcott was not prohibited
fromcontesting the underlying tax liability in his |evy case
even though it was self-reported and summarily assessed. This
Court has held “that section 6330(c)(2)(B) permts petitioners to
chal | enge the existence or anmobunt of the tax liability reported
on their original income tax return [if] * * * they have not
received a notice of deficiency * * * and they have not otherw se
had an opportunity to dispute the tax liability in question.”
Mont gonery v. Comm ssioner, 122 T.C. 1, 9 (2004).
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(either separately or jointly wth her husband). Her failure to
request a hearing in response to the notice is dispositive. The
regul ati ons state that

The exi stence or anmount of the underlying liability for

any tax period specified in the CDP Notice may be

chal l enged only if the taxpayer did not have a prior

opportunity to dispute the tax liability. |If the

t axpayer previously received a CDP Notice under section

6330 with respect to the sane tax and tax period and

did not request a CDP hearing with respect to that

earlier CDP Notice, the taxpayer already had an

opportunity to dispute the existence or anmpbunt of the

underlying tax liability.
Sec. 301.6320-1(e)(3), RA-E7, Proced. & Adm n. Regs. Thus, just
as the receipt of a notice of deficiency constitutes an
opportunity to dispute the underlying tax liability, see sec.
6330(c)(2)(B), so does the receipt of a notice of intent to |evy.

MIller v. Commi ssioner, T.C Meno. 2007-35. Because she had an

opportunity to dispute the underlying tax liabilities in response
to the levy notices, and, if necessary, to file a petition with
the Tax Court to challenge an adverse adm nistrative deci sion,
Ms. Westcott is precluded fromcontesting the underlying tax

l[tability in this case. See Bell v. Conm ssioner, supra at 358-

359: Nelson v. Comm ssioner, T.C. Mno. 2009-108; Tufft v.

Conmi ssioner, T.C. Menp. 2009-59; AW achew v. Comm ssioner, T.C.

Meno. 2007-365, affd. 312 Fed. Appx. 348 (1st Gr. 2009);

Castl eman v. Commi ssioner, T.C Mno. 2007-143; Mller v.

Commi ssi oner, supra. She did not nake any appropriate spousal

def enses, chall enge the appropriateness of collection actions, or
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propose any collection alternatives. See sec. 6330(c)(2)(A. W

therefore sustain the lien against Ms. Wstcott as well .1

The IRS al so argues that the doctrine of collateral
est oppel precludes the Westcotts fromrelitigating the issue of
whet her the I RS has an obligation to assist themwth preparation
of their incone tax returns. Collateral estoppel, or issue
preclusion, “forecloses relitigation of issues actually litigated
and necessarily decided in a prior suit.” Johnston v.
Comm ssioner, 119 T.C 27, 42 (2002) (citing Parklane Hosiery Co.
v. Shore, 439 U S. 322, 326 n.5 (1979)); see also Mntana v.
United States, 440 U. S. 147, 153 (1979) (“[OQ nce an issue is
actually and necessarily determ ned by a court of conpetent
jurisdiction, that determnation is conclusive in subsequent
suits based on a different cause of action involving a party to
the prior litigation.”) (citing Parklane Hosiery Co. v. Shore,
supra at 326 n.5); Comm ssioner v. Sunnen, 333 U S. 591, 598-599
(1948); 1 Restatenent, Judgnents 2d, sec. 27 (1982). Coll ateral
est oppel serves “the dual purpose of protecting litigants from
the burden of relitigating an identical issue and of pronoting
judicial econony by preventing unnecessary or redundant
litigation.” Meier v. Conmm ssioner, 91 T.C 273, 282 (1988); see
also Raju v. Rhodes, 7 F.3d 1210, 1214 (5th Cr. 1993). The
requi renents for applying coll ateral estoppel are:

(1) The issue in the second suit nmust be identi cal
in all respects with the one decided in the first suit.

(2) There nust be a final judgnment rendered by a
court of conpetent jurisdiction.

(3) Coll ateral estoppel may be invoked agai nst
parties and their privies to the prior judgnent.

(4) The parties nust actually have litigated the
i ssues and the resolution of these issues nmust have
been essential to the prior decision.

(5) The controlling facts and applicabl e |egal
rul es nmust remai n unchanged fromthose in the prior
[itigation.

Mtchell v. Comm ssioner, 131 T.C. _, _ (2008) (slip op. at 19-

20) (citing Peck v. Conm ssioner, 90 T.C 162, 166-167 (1988),

affd. 904 F.2d 525 (9th Gr. 1990)); Affiliated Foods, Inc. v.
(continued. . .)




- 17 -
I n reaching our holding, we have considered all argunents
made, and to the extent not nentioned, we conclude that they are
nmoot, irrelevant, or w thout nerit.

To reflect the foregoing,

Deci sion will be entered for

respondent.

10, .. conti nued)
Comm ssioner, 128 T.C. 62, 71-72 (2007) (citing Peck v.
Conm ssi oner, supra at 166-167). The consequence of coll ateral
estoppel is that “once an issue is raised and determned, it is
the entire issue that is precluded, not just the particul ar
argunents raised in support of it in the first case.” Yanaha
Corp. of Am v. United States, 961 F.2d 245, 254 (D.C. Cr.
1992); Weiner v. United States, 255 F. Supp. 2d 624, 643 (S.D.
Tex. 2002) (citing Yamaha Corp. of Am v. United States, supra at
254). The IRS asserts that for purposes of the applicability of
col l ateral estoppel, the Westcotts’ interpretation of sec.
6020(a) is nmerely a new argunent in support of the |arger
al ready-litigated i ssue of whether the IRS has an obligation to
prepare their incone tax returns. 1In |light of our holding under
sec. 6330(c)(2)(B), we need not decide whether coll ateral
est oppel precludes the Westcotts fromraising their sec. 6020(a)
ar gunent .




