T.C. Meno. 2007-194

UNI TED STATES TAX COURT

RAGNHI LD ANNE VESTBY, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 15093-06L. Filed July 19, 2007.

Ragnhi | d Anne Westby, pro se.

John C. Schmttdiel, for respondent.

MEMORANDUM OPI NI ON
SWFT, Judge: In this collection case respondent has noved
for summary judgnment on the grounds that no tinely raised issue
of fact remains, that petitioner should not be allowed now to
raise a new issue of fact, and that respondent should be entitled

to judgnent as a matter of |aw
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Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect at all relevant tines, and
all Rule references are to the Tax Court Rules of Practice and

Pr ocedur e.

Backgr ound

Respondent determ ned agai nst petitioner tax deficiencies
for 1988 and 1989 in the respective anounts of $59, 032 and
$72,150. The tax deficiencies related to petitioner’s incone and
expenses from her solo | aw practi ce.

In 1996, as a resident of Mnnesota, petitioner tinely filed
a petition in this Court disputing the above tax deficiencies
t hat respondent had determned in petitioner’s Federal incone

taxes for 1988 and 1989. Westby v. Commi ssioner, T.C. Mno.

2004-179.

On Decenber 7, 2004, after a trial and opinion, a decision
was entered in the above Tax Court case reflecting maj or downward
adjustnents in the tax deficiencies determ ned agai nst petitioner
by respondent; nanely, the Court redeterm ned tax deficiencies in
petitioner’s Federal incone taxes for 1988 and 1989 of $4, 250
and $2, 635, respectively.

On April 8, 2005, respondent assessed the above-redeterm ned

and adj usted Federal incone tax deficiencies against petitioner.
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On Decenber 15, 2005, respondent nailed to petitioner a
notice of tax lien filing relating to the above assessed tax
defi ci enci es.

On February 6, 2006, respondent nmailed to petitioner a
notice of intent to |levy on petitioner’s property to collect the
above- assessed tax deficiencies.

On March 8, 2006, petitioner filed late a request for an
Appeal s Ofice hearing regardi ng respondent’s Decenber 15, 2005,
notice of tax lien filing, and on March 8, 2006, petitioner
tinely filed a request for an Appeals Ofice hearing regarding
respondent’s notice of intent to |evy.

Pursuant to petitioner’s request for an Appeals Ofice
collection hearing with regard to both the notice of tax lien
filing and the notice of intent to | evy, respondent offered to
conduct with petitioner a consolidated collection hearing via
either a face-to-face neeting or a tel ephone call.

Petitioner, however, did not respond to the invitation for a
face-to-face neeting or for a tel ephone call, and respondent’s
Appeal s of ficer concluded the collection hearing. Based on his
review of the admnistrative file, respondent’s Appeals officer
reached his conclusion regarding the notice of tax lien filing
and the notice of intent to |evy.

Wth regard to the notice of tax lien filing, respondent’s

Appeal s officer treated his review of the admnistrative file and
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of petitioner’s hearing request as an equivalent hearing. Wth
regard to the notice of intent to | evy, respondent’s Appeal s
officer treated the hearing as a section 6330 collection hearing.

On July 6, 2006, respondent’s Appeals Ofice mailed to
petitioner an adverse decision letter relating to the notice of
tax lien filing and an adverse notice of determ nation relating
to the notice of intent to |evy.

During the above Appeals O fice collection hearing
petitioner raised a nunber of issues, primarily a challenge to
the underlying tax deficiencies that had been redeterm ned by
this Court. Petitioner conplained about the statutory interest
t hat had accrued during the long period of tinme fromthe filing
i n August 1992 of petitioner’s 1988 and 1989 Federal incone tax
returns to the entry in 2004 of the above Tax Court decision, and
petitioner made a vague claimto her entitlement to a credit for
paynments made by her former husband on his Federal income taxes
for 1988 and 1989.

In her petition herein, petitioner challenges only the
correctness of the underlying Federal income tax deficiencies
redetermned by this Court relating to petitioner’s Federal
incone tax liabilities for 1988 and 1989. In her petition,
petitioner made no claimfor interest abatenent.

Petitioner’s petition states only as follows with regard to
the basis for her objection to respondent’s proposed collection

activity:
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The determ nation of the deficiency is prem sed upon an
Order which has yet to be issued by the United States Tax
Court and to the best of Petitioner’s know edge, rests with
the conputation unit. The Respondent’s proposed
conput ati ons exceed the scope of the Court’s Order regarding
Petitioner’s liability, if any. Mreover, the proceeding to
make a determ nation as levy either wages or to lien real
property is already pending, as to the initial determ nation
for the sanme tax years. Finally, the conputation and O der
will inpact other tax liabilities which are the subject of
ot her pending tax |iens.

Not until March 8, 2007, in the Court hearing that was held
herein, did petitioner in this case raise any specific issue as
to her entitlenent to interest abatenent under section 6404(e).

Respondent noves for summary judgnent on all issues.

Di scussi on

Summary judgnent may be appropriate where there remains no
genui ne i ssue of fact and where the noving party is entitled to

judgnent as a matter of |law. Beery v. Conmm ssioner, 122 T.C.

184, 187 (2004). Further, a party may not avoid sunmary judgnment
by nmere allegations of fact. Rather, by affidavit and docunents,
the opposing party has a duty to “set forth specific facts
showi ng that there is a genuine issue for trial.” Rule 121(d);

Celotex Corp. v. Catrett, 477 U. S. 317, 322 (1986).

Under section 6330(c)(2)(B) and (c)(4), petitioner in this
collection case is precluded fromchall engi ng the underlying tax
deficiencies redetermned by the Court relating to petitioner’s

Federal incone taxes for 1988 and 1989. Having al ready
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chal I enged those tax deficiencies in a prior Tax Court case,
petitioner cannot now do so in this proceeding. See Seqgo V.

Comm ssioner, 114 T.C 604, 610 (2000).

Because petitioner did not file her request for an Appeals
O fice hearing regardi ng respondent’s Decenber 15, 2005, notice
of tax lien filing until March 8, 2006, and because respondent
properly conducted not a section 6330 collection hearing, but
rat her an equival ent hearing and issued to petitioner an adverse
decision letter, no appeal to this Court lies with regard

t her et o. Rul e 330; Kennedy v. Conmi ssioner, 116 T.C. 255, 261-62

(2001); sec. 301.6320-1(i)(1), &A-15, Proced. & Adm n. Regs.
Petitioner’s failure in her petition to raise specifically
i nterest abatenent and her failure to claima credit against her
Federal incone taxes for paynents nmade to respondent by
petitioner’s fornmer husband constitute petitioner’s abandonnent

or concession thereof. Rule 331(b)(4); Lunsford v. Conm Ssioner,

117 T.C. 183, 185-86 (2001).

Further, and alternatively, with regard to any claimfor
i nterest abatenent, petitioner is silent as to what action of
respondent woul d support interest abatenent (i.e., petitioner has

failed to allege any error or delay that occurred in this case as
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a result of respondent’s performance of a mnisterial act
relating to petitioner). See sec. 6404(e)(1)(A.?

Rul e 331(b)(4) applies. Therein, it is provided that any
issue not raised in a taxpayer’s petition is to be deened
conceded. Because petitioner did not raise interest abatenent in

her petition, petitioner may not now do so. See Poi ndexter V.

Commi ssioner, 122 T.C. 280, 285-286 (2004), affd. 132 Fed.

Appx. 919 (2d Cir. 2005).°2
The record herein fully supports respondent’s sumrary
j udgnent notion agai nst petitioner, and respondent’s notion wl|

be grant ed.

An appropriate order and

decision will be entered.

1 I'n 1996, sec. 6404(e) was anmended to permt abatenent of
interest wwth respect to “unreasonable” error or delay caused by
m nisterial and “managerial” acts of respondent’s enpl oyees.
Taxpayer Bill of Rights 2, Pub. L. 104-168, sec. 301(a), 110
Stat. 1457 (1996). This anmendnent is applicable only for tax
years beginning after July 30, 1996.

2By discussing briefly interest abatement, we in no way
intend to treat petitioner as having made a formal claimfor
i nterest abatenent under sec. 6404.



