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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COHEN, Judge: Respondent determ ned deficiencies and
additions to tax with respect to petitioner’s Federal incone

taxes as foll ows:
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Additions to Tax
Year Deficiency Sec. 6651(a)(1) Sec. 6651(a)(2) Sec. 6654

2003 $180, 424 $36, 627. 97 $26, 046. 56 $4, 149. 93
2004 621, 488 139, 834. 80 62, 148. 80 17, 809. 35

Respondent has conceded all deficiencies and additions to tax for
both years; respondent al so concedes that petitioner is entitled
to a refund in the ambunt of $17,633 for 2003. The issue that
remai ns for decision is whether petitioner is entitled to a
credit and refund of, or otherwi se to recover or recoup, $258, 328
paid in 2004. Unless otherwi se indicated, all chapter and
section references are to the Internal Revenue Code, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
FI NDI NGS OF FACT

Sone of the facts have been stipulated, and the stipul at ed
facts are incorporated in our findings by this reference.
Petitioner resided in Texas at the tine her petition was fil ed.

In 2001, petitioner and John Clifford Baxter (Baxter) were
w fe and husband and domciled in Texas, a conmunity property
jurisdiction. Baxter was an enpl oyee of Enron Corp. (Enron).
Baxter died in January 2002, and petitioner becane executrix of
his estate. The estate was in admnistration for the rest of
2002 and t hroughout 2003 and 2004. As surviving spouse,
petitioner conpleted a joint Form 1040, U.S. Individual |Incone
Tax Return, for 2001 that was filed on August 9, 2002. She
reported as incone Baxter’s wages as |listed on Form W2, Wage and

Tax Statenent, and his nonenpl oyee conpensation as listed on Form
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1099-M SC, M scel | aneous | ncone, both forms having been sent to
her by Enron.

The Internal Revenue Service (IRS) audited Enron with
respect to its 2001 enploynent taxes. As a result of the Enron
audit, the IRS determ ned that inconme reported as non-enpl oyee
conpensation to sonme of its enployees, including Baxter, was in
fact wages and shoul d have been subject to enpl oynent taxes and
wi thhol ding. Enron and the IRS entered into a settlenent, and,
on Novenber 18, 2004, Enron remtted to the IRS a check for the
full amount of the enploynent taxes and i ncone tax w thhol di ng
due.

After making the paynent, Enron sent to Baxter’s estate a
Form W 2c, Corrected Wage and Tax Statenent, and a corrected Form
1099-M SC for Baxter for 2001. These fornms reflected the
recharacteri zed wage i ncone and Federal taxes, as well as
addi tional wage incone, reported with respect to Baxter’s
conpensation. Enron also notified Baxter’s estate that it had
remtted $516,657.16 in incone tax w thhol ding on behal f of
Baxter and requested rei nbursenent for this additional tax. On
Decenber 30, 2004, petitioner reinbursed Enron for the entire
wi t hhol di ng tax anount.

Around the sane tinme as the Enron audit, the IRS al so
audited petitioner’s 2001 joint tax return. On June 3, 2005, the

| RS sent petitioner and Baxter’'s estate a notice of deficiency
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for 2001 in which the IRS recl assified Baxter’s non-enpl oyee
conpensati on as additional wage inconme. This anount correl ated
with the Enron audit and settlenent. The IRS, however, did not
allow a credit for the additional inconme tax w thhol di ng of
$516,657.16. In the notice, the IRS al so determ ned ot her
unreported incone that ultimately resulted in a deficiency of
$215, 756. Neither petitioner nor Baxter’s estate disputed the
noti ce of deficiency for 2001, and, in January 2006, they paid
t he bal ance due of $243,735.10 (consisting of the deficiency of
$215, 756, interest of $42,308.31, and a penalty for failure to
pay tax of $1,994.32, less a credit for overpaynent of

$16, 323. 53).

Petitioner did not tinely file an inconme tax return for 2003
or 2004, and the IRS prepared substitute for returns for her. On
February 20, 2007, the I RS sent petitioner notices of deficiency
for 2003 and 2004. The itens that caused the 2003 and 2004
deficiencies, nostly unreported capital gains and dividends, were
unrel ated to those that caused the 2001 deficiency. Petitioner
then filed Federal inconme tax returns for 2003 and 2004, as well
as the petition for this case with respect to both notices of
deficiency for those years. On her 2004 tax return, petitioner
clained a credit of $258,328 as her comunity one-hal f interest
in the $516, 657 of inconme tax withholding remtted by Enron to

the IRS during 2004, and she clainmed a resulting overpaynent of
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$258,328. The IRS accepted as filed and agreed with petitioner’s
2003 and 2004 Federal inconme tax returns with one exception: the
| RS di sall owed the $258, 328 credit for incone tax w thhol di ng
claimed on petitioner’s 2004 return.

OPI NI ON

It is undisputed that the Governnent collected tax on the
wage incone in issue twice: once fromEnron pursuant to section
3402 and again from petitioner when her 2001 joint return was
filed and her portion of the anobunt in the notice of deficiency
for 2001 was paid. Because petitioner reinbursed Enron,
petitioner personally paid the amount of the tax twce while
Enron broke even. Petitioner asserts that she has been unfairly
doubl e taxed and seeks to recover $258, 328.

Respondent counters that, at the tine she nade the paynent
to Enron in 2004, petitioner had many options: (1) She could
have refused to pay Enron (However, had petitioner not reinbursed
Enron in 2004, Enron’s paynent of the taxes m ght have been

additional incone to her. See Ad Colony Trust Co. V.

Commi ssioner, 279 U.S. 716 (1929).); (2) she could have provided

to Enron a Form 4669, Statenment of Paynments Received, attesting
to the fact that sonme or all of the inconme, in respect of which
Enron nade the paynent, had already been reported on the joint
2001 tax return and the tax paid; (3) protective refund clains

for the year 2001 could have been filed; or (4) the notice of
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deficiency for the year 2001 coul d have been contested in this
Court. Respondent stresses that none of these possible courses
of action was taken. W nust decide only whether petitioner has
a renmedy in this case.

Petitioner first argues that the tax Enron paid on Baxter’s
behalf is, in essence, withholding tax for which she is entitled
to a credit. An enployer is required to withhold Federal incone
tax fromthe wages of its enployees. Sec. 3402(a). Enployees,
as recipients of the incone being taxed, are allowed a credit for
t he amount wi thheld by their enployer and can apply it to their
tax due (section 31 credit). Sec. 31(a). Petitioner, relying on
a novel interpretation of section 31(a), contends that she is
entitled to her community one-half share of a section 31 credit
for 2004, even though the incone that was taxed was earned by
Baxter in 2001. Petitioner ultimately argues that the section 31
credit gives her an overpaynent for 2004 and a refund due of
$258, 328. Respondent contends that petitioner is attenpting to
recast the paynment made by Enron into wi thholding for the year
2004, thus avoiding the | egal consequences that would occur if
the paynent were attributed to 2001.

Petitioner seeks this relief with respect to her 2004 notice
of deficiency. Under sections 6213(a) and 6214(a), we have
jurisdiction to redetermne a deficiency “w thout regard to the

credit under section 31". Sec. 6211(b)(1l); see Redcay V.
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Comm ssioner, 12 T.C. 806, 809-810 (1949). Before trial,

respondent had accepted petitioner’s 2004 Federal incone tax
return and concl uded that petitioner had no remai ning deficiency
for 2004. Petitioner is, however, properly before us with
respect to her 2004 notice of deficiency.

We al so have jurisdiction to determ ne the anmount of an
overpaynent in a related deficiency proceeding. See sec. 6512;

G eene-Thapedi v. Conmm ssioner, 126 T.C. 1, 9-10 (2006).

[I1]f the Tax Court finds that there is no deficiency
and further finds that the taxpayer has nmade an

over paynment of incone tax for the sane taxable year,

* * * the Tax Court shall have jurisdiction to
determ ne the anount of such overpaynent, and such
anount shall, when the decision of the Tax Court has
becone final, be credited or refunded to the taxpayer.
* * * [Sec. 6512(b)(1); enphasis added.]

Havi ng established that there is no deficiency for 2004, we
can consider using the section 31 credit to determ ne an
overpaynment if: (1) The tax Enron paid can be characterized as
w thholding tax that results in the credit; (2) petitioner is the
proper recipient of the credit; and (3) the credit applies to the
sane taxable year as the 2004 deficiency. |If all conditions are
satisfied, the section 31 credit would result in an overpaynent
of $258, 328. See secs. 31(a), 6401(b)(1), 6512(b).

In considering the first condition, the Enron paynent is the
equi val ent of wi thhol ding tax made on behal f of Baxter.

Respondent collected the tax pursuant to chapter 24, subchapter A

(entitled “Wthhol ding from Wages”), section 3402(a) (entitled



- 8 -
“Requi renment of Wthholding”). Even though the wages were earned
in 2001 and no actual act of w thholding occurred during that
year, respondent could not have had authority to collect the tax
from Enron unless it was deened subject to “w thhol di ng”.

Wiile we agree with respondent that the tax liability of an
enpl oyer under sections 3403 and 7501 is independent of the
liability inmposed on an enpl oyee under section 1, we al so agree
with petitioner that these two liabilities are for the sane
i ncone tax. Wen the withholding tax was originally enacted,
representatives of the 78th Congress stated that it was “not an
additional tax--nerely a collection device.” H Doc. 237, 78th

Cong., 1st Sess. 5 (1943); accord Baral v. United States, 528

U S 431, 436 (2000) (“Wthholding and estimted tax remttances
are not taxes in their own right, but nethods for collecting the
incone tax”); cf. sec. 3402(d) (relieving the enpl oyer of
liability for the tax if it is paid directly by the enpl oyee).
To conclude that withholding tax is a separate tax invites the
possibility of an enpl oyee’s incone being taxed twice. The Enron
paynment therefore could plausibly be characterized as w thhol di ng
tax under chapter 24 with a correspondi ng section 31 credit being
allowed to a proper recipient for an appropriate year. Sec.
31(a)(1).

Regardi ng the second condition, the recipient of the

section 31 credit is the person subject to the incone tax inposed
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upon the wages fromwhich the tax was withheld. Sec. 1.31-1(a),
| ncone Tax Regs. However, if a husband and wife domciled in a
comunity property State nake separate returns and, for incone
tax purposes, each reports one-half of the wages received by the
i ncone- produci ng spouse, then each spouse is entitled to one-half
of the credit allowable for the tax withheld. 1d.; see Porter v.

Comm ssioner, T.C Menp. 1996-475. Petitioner filed separately

from Baxter’s estate in 2004. Respondent, assum ng the credit
could be available only for 2001, failed to argue at trial or on
brief that petitioner is not a proper recipient. Petitioner is
considered a proper recipient of a one-half share of the credit.
The final condition is that 2004 be the proper year that the
section 31 credit would be allowed. Petitioner interprets
section 31(a) as affording her the credit in 2004. Wen
interpreting a statute, we nmust begin with “the | anguage of the

statute itself.” Consuner Prod. Safety Commm. v. GIE Syl vani a,

Inc., 447 U.S. 102, 108 (1980); see La. Credit Union League V.

United States, 693 F.2d 525, 541 (5th G r. 1982). Section 31(a)

provi des:
SEC. 31. TAX WTHHELD ON WAGES.
(a) Wage Wthholding for Income Tax Purposes. --
(1) I'n general.--The amobunt w thheld as tax
under chapter 24 shall be allowed to the recipient

of the incone as a credit against the tax inposed
by this subtitle.
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(2) Year of credit.--The anount so w thheld
during any cal endar year shall be allowed as a
credit for the taxable year beginning in such
cal endar year. |If nore than one taxable year
begins in a cal endar year, such amount shall be
allowed as a credit for the |ast taxable year so
begi nning. [Enphasis added. ]

The words of the statute nust be construed in their

“ordi nary, everyday”, and plain neaning. Crane v. Comm Ssioner,

331 U.S. 1, 6 (1947). Petitioner contends it is clear that the
phrase “The anobunt so withheld during any cal endar year” entitles
her to the credit in 2004 because 2004 was the cal endar year that
Enron withheld and remtted the additional incone tax.
Respondent, on the other hand, argues that this section neans
that the credit is allowed to petitioner, if at all, for 2001,
the year in which the inconme was earned. W agree with
respondent.

Petitioner is under the inpression that the incone tax
wi thhel d for 2001 is sonehow i ndependent of the incone tax
i nposed in 2001. As discussed supra, withholding tax is not a
Separate tax but an alternate nethod of collecting a single
income tax. The tax paid by Enron was the incone tax for 2001.
The fact that the tax is constructively w thheld does not change
this; the tax is considered withheld for petitioner’s 2001 i ncone
tax. It is irrelevant that the w thhol ding tax/incone tax of

2001 was actually paid in 2004. Cf. Baral v. United States,

supra at 435-437 (holding that remttances of w thhol ding tax
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described in section 6513(b)(1) are considered “paid’ on the due
date of a cal endar year taxpayer’s inconme tax return, rather than
on the date that a tax liability was assessed). Therefore,
petitioner is properly denied the use of the section 31 credit to
determ ne an overpaynent for 2004.

Petitioner alternatively argues that she should recover or
recoup $258,328 on principles of equity. Specifically, she
contends that the Governnment is unjustly enriched by double
taxation and that this Court should determ ne either that
petitioner’s funds are being held in constructive trust or that
her funds may be equitably recouped.

Wth respect to these equity argunents, we nust first
acknow edge that our jurisdictionis |imted to the extent

aut hori zed by Congress. See sec. 7442; Fernandez v.

Conm ssioner, 114 T.C 324, 328 (2000). As an Article | court,

we cannot exerci se general equitable powers to expand our
jurisdiction over a matter not provided for by statute. Wods v.

Comm ssioner, 92 T.C. 776, 785, 787 (1989). But cf. Conm ssioner

v. McCoy, 484 U.S. 3, 7 (1987) (“The Tax Court is a court of
limted jurisdiction and | acks general equitable powers.”).
Nonet hel ess, we have applied nunmerous equitable principles to

decide matters over which we do have jurisdiction. See Wods v.

Commi ssi oner, supra at 784, 787 (listing equity-based principles

i ncorporated by the Tax Court in dispositions of cases, such as
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wai ver, duty of consistency, estoppel, substantial conpliance,
abuse of discretion, |aches, and the tax benefit rule).
Constructive trust allows a plaintiff to seek restitution
“where noney * * * jdentified as belonging in good conscience to
the plaintiff could clearly be traced to particular funds * * *

in the defendant's possession.” Geat-Wst Life & Annuity Ins.

Co. v. Knudson, 534 U. S. 204, 213 (2002). “A court of equity

could then order a defendant to transfer title * * * to a
plaintiff who was, in the eyes of equity, the true owner.” [d.
Petitioner argues that respondent was unjustly enriched by the
tax paid by Enron with respect to Baxter’s inconme on his behalf.
She therefore contends that these funds should be determned to
have been held in constructive trust by respondent and returned
to her.

Wthout getting into a nmyriad of concerns as to whether (and
how) constructive trust should be applied, we recogni ze that we
do not have jurisdiction to rule on this issue. Petitioner
received a 2001 notice of deficiency that gave her standing to
petition this Court regarding her incone for that year being
taxed twice. She did not pursue this course but, instead,
petitioned this Court with respect to her 2003 and 2004 noti ces
of deficiency, in which the funds petitioner wi shes to recover
are not involved. Because the “double paynent of tax” issue has

no relation to the notices of deficiency properly before us, we
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do not have jurisdiction and cannot apply constructive trust
W t hout exceedi ng our jurisdiction.
On the other hand, we do have specific jurisdiction with
respect to petitioner’s argunent to recoup $258, 328 through the
judicially created doctrine of equitable recoupnent. Sec.

6214(b); see Menard, Inc. v. Conm ssioner, 130 T.C 54, 64 (2008)

(clarifying that section 6214(b) permts the Tax Court to use
equi tabl e recoupnent to the sane extent that is available in
civil tax cases before the District Courts of the United States
and the U S. Court of Federal Cains). Respondent argues on
brief that petitioner failed to specifically plead equitable
recoupnent .

Respondent is correct in that petitioner should have abi ded
by the Rules of this Court and anmended her petition to plead
equi tabl e recoupnent. See Rule 39. W need not consider special
matters constituting an avoi dance or affirmative defense not

properly raised. See Mecomyv. Conm ssioner, 101 T.C 374, 382

(1993), affd. wi thout published opinion 40 F.3d 385 (5th Cir
1994). Nevertheless, we will entertain petitioner’s equitable
relief argunment for the follow ng reason: respondent did not
obj ect when petitioner first raised equitable recoupnent in her
pretrial menorandumand later at trial and on brief. Respondent
therefore had notice of petitioner’s argunent of equitable

recoupnent before trial, had opportunity to present evidence
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opposing it at trial, and argued the issue on brief. Wen an
issue is tried by inplied consent of the parties, it is treated
as if it had been raised in the pleadings. Rule 41(b). The
argunent whether to apply equitable recoupnment is properly before
us.

Equi t abl e recoupnent resol ves the discrepancy caused by two
i nconsistent tax treatnents of a single itemaffecting a taxpayer
in two separate years--one treatnment being found erroneous in a
cl osed year while the other is deened correct in an open year.

See generally Bull v. United States, 295 U S. 247, 259-263

(1935). If certain requirenents are satisfied, equitable
recoupnment may be used as an affirmative defense that allows a

t axpayer to recover a tax overpaynment, which occurred in a tine-
barred year, by using it to offset a current deficiency. |I|d.;

Menard, Inc. v. Conmm ssioner, supra at 62. (The CGovernnent can

al so use equitable recoupnent as a neans to offset a taxpayer’s

refund with a tine-barred deficiency in taxes. Bull v. United

States, supra at 262.) By waiving the statute of limtations

W th respect to the taxpayer’s overpaynent, equitable recoupnent
prevents an unfair windfall to the Governnment that would
otherwi se result fromthese inconsistent tax treatnents. See

Estate of Mueller v. Conmm ssioner, 101 T.C 551, 552 (1993).

A taxpayer’s use of equitable recoupnent is limted to

def endi ng agai nst the Governnent’s valid claimfor additional tax
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by reducing or elimnating it. Estate of Mieller v.

Commi ssioner, 107 T.C. 189, 198 (1996), affd. on other grounds

153 F.3d 302 (6th Gr. 1998). (The limtation we inposed in

Estate of Mieller, confining equitable recoupnent to defensive

uses, was not derived fromany restrictions regardi ng our own
equi tabl e powers but, instead, drawn fromthe body of existing
casel aw that had developed in refund litigation.) However, once
a taxpayer’s tinme-barred overpaynent conpletely elimnates the
current deficiency, equitable recoupnent has served its
restricted defensive purpose. [d. Equitable recoupnent cannot
be used affirmatively to recover a tax overpaynment, the refund of
which is barred by the statute of limtations. |d. Were the
Governnment cl ainms that the taxpayer owes additional tax and the
Court finds that there is no tax due to the Governnent, there is
nothing left to defend against. |1d.

As a result of respondent’s concessions, there is no tax due
regardi ng the 2003 and 2004 deficiencies that are before us.
Equi t abl e recoupnent, therefore, has no application in this case.
Petitioner cannot use equitable recoupnent only for the purpose
of procuring her overpaynent made with respect to 2001, as that
expands the application of equitable recoupnent beyond what any
court has ever done. See id. Thus, we do not address the
requi renents of equitable recoupnent or whether they have been

sati sfi ed.



To reflect the foregoing,

An appropriate decision

will be entered.




