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Respondent determ ned deficiencies of $2,168, $1,958, and
$1,470, respectively, in petitioner's Federal incone taxes for
1999, 2000, and 2001.

The issues for decision are: (1) Wiether, for the 3 years
in question, petitioner is entitled under section 162(a) and
(a)(2) to deductions for unreinbursed travel and transportation
expenses in connection with his enploynent and (2) whether, for
the 3 years, petitioner is entitled under section 162(a) to
deductions for certain expenses incurred in a body building trade
or business activity.?

Sone of the facts were stipulated, and those facts, with the
annexed exhi bits, are so found and are incorporated herein by
reference. At the tinme the petition was filed, petitioner's
| egal residence was W sconsin Rapids, Wsconsin.

Petitioner is a boilermaker and has been engaged in this
activity since 1993. During the years in issue, he worked
exclusively within the State of Wsconsin at various plants and
paper mlls throughout the State. He was a nenber of the
boi | ermakers' union, and all of his job assignments canme fromthe

union. The union was affiliated with the AFL-C O Petitioner's

2 One additional adjustnent in the notice of deficiency
is unreported interest income of $39 for the year 2000. The
parties did not address this adjustnment at trial; consequently,
the Court considers this itemconceded by petitioner. Wth
respect to the two contested issues, the Court decides this case
W thout regard to the burden of proof under sec. 7491(a).
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wor k assignnments were exclusively in the repair, maintenance,
construction, or rehabilitation of paper mlls and power plants,
whi ch included nucl ear, gas turbine, and coal-fired plants,
engaged in either the generation of electricity or the production
of pulp or paper products. Petitioner's work assignnents were
tenporary, lasting a few hours, a few days, several weeks, or for
months. The latter categories usually involved new construction
or the major overhaul of an existing facility. Petitioner was
never an enpl oyee of the regular workforce at any facility.
Pursuant to a collective bargai ni ng agreenent between the
uni on and the owners and operators of the various mlls and power
plants in Wsconsin, all work involving boilermakers at mlls and
pl ants was directed and coordi nated by the union fromits offices
at Waukesha, Wsconsin. \Wenever a call or request cane froma
mll or plant for one or nore boil ermakers, the union assigned
boi |l ermakers to the requesting plants under what was descri bed as
a "l adder" system wherein the union naintained a list of its
boi | ermaker nmenbers. \Wenever a call or request canme for one or
nore boil ermakers, the first nane or nanmes on the list were
assigned to the job. Wen a job was conpl eted, the union steward
at the mll called the union office at Waukesha, W sconsin, and
the "laid off" workers' nanes were placed at the bottom of the
| adder. The union had a "no turn down" policy, which required

each designated boil ermaker to accept an assignnent. Menbers of



the union were never required to report to the union hall. They

were called by the union at their respective hones when they were
given job assignnents. The boil ermakers, in essence, were always
on standby at their respective honmes when they were not on

assi gnnent .

Petitioner's hone, at Wsconsin Rapids, Wsconsin, is
practically in the geographic center of the State of Wsconsin.
The union offices, at Waukesha, Wsconsin, are in southeast
W sconsin, approximately 30 m nutes west of M I waukee.

For each of his job assignnents, petitioner traveled from
his home at Wsconsin Rapids to the job site on a daily basis,
except that at nore distant places (the farthest being 115 m | es)
when, occasionally, he was required to work 10-hour shifts,
petitioner stayed overnight at a | ocal notel. Sone of
petitioner's assignnents were in his honme area of Wsconsin
Rapi ds, or its environs, and petitioner always drove honme each
day fromthese | ocations, even if he worked a 10-hour shift.

For the 3 years at issue, petitioner worked at 19 different
| ocations throughout the State of Wsconsin. The farthest
| ocation from W sconsin Rapi ds was Kakuna, W sconsi n,
approximately 115 mles from Wsconsin Rapids. Oher |ocations,
as noted, were elsewhere in the State, including sonme within the

envi rons of W sconsin Rapids.



Petitioner received no reinbursenents for his expenses in
driving to and fromthe job sites or for the room and neal
expenses he incurred in connection wth his assignnments. On his
Federal inconme tax returns for 1999, 2000, and 2001, petitioner
clainmed item zed deductions for these expenses on Schedul es A,
|tem zed Deductions, as unreinbursed enpl oyee expenses. These
expenses included m|eage for the use of his autonobile and the
living expenses incurred at the nore distant |ocations, from
which it was neither practical nor feasible to drive hone each
day. Petitioner did not claimany deductions for expenses
incurred on any job assignnments that were within a 35-mle radius
of his honme at Wsconsin Rapids. The net anpunts deducted on
petitioner's Federal incone tax returns as m scell aneous
unr ei nbur sed enpl oyee busi ness expenses, after the section 67(a)
adj ustnment, were $9, 845, $8,652, and $5, 035, respectively, for
1999, 2000, and 2001. In the notice of deficiency, respondent
di sall owed all the clained deductions on the ground that the
expenses were commuting expenses and, therefore, were personal
and not deducti bl e under section 262. Respondent has not
questioned or chall enged the substantiation of the anounts
petitioner clainmed.

In addition to his work as a boil ernaker, petitioner was
al so a professional bodybuilder. In this activity, petitioner

lifted weights, posed to display his nmuscular finesse, trained
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ot her bodybui |l ders, and gave sem nars. Sonme of his poses were
publ i shed in bodybuil ding publications. Petitioner won awards
and received at | east one endorsenment from a suppl enent

manuf acturer for which he received suppl enents val ued at $100 per
month. Petitioner's incone fromthis activity, therefore, cane
from posing, semnars, publication of his poses, training
bodybui | ders, and the suppl enents fromthe suppl enent
manuf act ur er.

Petitioner reported the income and expenses of his
bodybui l ding activity as a trade or business on Schedul es C,
Profit or Loss From Business, of his Federal incone tax returns.
For the years at issue, petitioner reported the follow ng incone,

expenses, and net | osses:

1999 2000 2001
G oss i ncone $ 2,405 $ 8, 840 $ 3,975
Tot al expenses 11,771 14, 708 14, 539
Net | oss (9, 366) (5, 868) (10, 564)

In the notice of deficiency, respondent disallowed
deductions of expenses for supplenents in the anounts of $4, 630,
$4, 352, and $4, 744, respectively, for the years in question.
Respondent determ ned that these anmounts represented paynents for
products that were personal and, therefore, were not deductible

under section 262. No ot her deductions were disall owed.



I ncl uded in the disall owed deductions |abeled as
"Suppl enents” were the costs of bison (buffalo) neat, which
petitioner consuned daily, year round, at the rate of 3 pounds
per day. Petitioner contends he consuned the neat for nuscle
devel opnent because the protein levels in buffalo are nuch higher
than those in beef or other nmeat products.® |In addition,
petitioner also consunmed enornous quantities of vitamns and
m neral s through various types of "shakes" containing ingredients
to enhance strength and nuscl e devel opnent. Petitioner also used
a variety of other products that were not ingested but were
sinply sprayed on or massaged into the skin to enhance his
appearance. One of these products was called ProTan Miuscl e Juice
Prof essional Posing Ol and, according to instructions, was
applied "prior to punping up backstage for optinumeffects."”
Anot her sim |l ar product called Blow Qut was applied to the body 5
m nutes before a workout. Still another product was massaged
over the body several hours before a posing to provide a suntan
brown color or a deep tan to the body. Mst of these products
coul d not be purchased in local health food stores but were
purchased sol ely through advertisenents in bodybuil di ng

publications. Respondent, in the notice of deficiency,

8 Petitioner testified that, while he could have consuned
beef, which is | ess expensive than bison, he would have had to
consune 6 pounds of beef per day to equal the effects of the
bi son.
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di sal | oned the deductions clained for the described itens on the
ground that, under section 262, these expenses were personal
because the products descri bed could be consunmed by bodybuil ders
and nonbodybuil ders as wel | .

Wth respect to the first issue relating to petitioner's
enpl oynent as a boil ernmaker, section 262 disallows any deduction
for personal, living, or famly expenses. Transportation
expenses ordinarily incurred between one's residence and one's
princi pal place of business (a job site) are typically referred
to as "commuti ng expenses"” and are nondeducti bl e personal

expenses under section 262. Fausner v. Conm ssioner, 413 U. S

838 (1973); Conmi ssioner v. Flowers, 326 U S. 465 (1946).

However, transportati on expenses in going between one's business
| ocati on and anot her business | ocation are generally deductible
under section 162(a). Additionally, when an enpl oyee, because of
the nature of the work, is required to stay at a busi ness
| ocation, and the stay requires sleep or rest, the expenses for
transportation, neals, and |odging are deducti bl e under section
162(a)(2) as travel expenses.

A taxpayer whose principal place of business is at a
di stance from his residence cannot deduct the cost of the travel
to and fromthe business or the costs of neals and | odging at the
pl ace of business. Such expenses are regarded as personal

commuti ng expenses and are not deducti bl e under section 262.



Fausner v. Conmi ssioner, supra; Conm ssioner v. Flowers, supra.

Under an exception to this rule, a taxpayer may deduct travel
expenses associated with enploynent that is tenporary (as opposed
to indefinite) in duration when the taxpayer is away from hone.

Peurifoy v. Comm ssioner, 358 U. S. 59 (1958). Enploynent is

tenporary if it is expected to termnate within a relatively

short period and such termnation is foreseeable. Stricker v.

Commi ssioner, 54 T.C 355 (1970), affd. 438 F.2d 1216 (6th G

1971). In petitioner's situation, there is no dispute that al
of his work assignnents were tenporary.

The first issue in this case is whether, under section
162(a), petitioner is entitled to deductions for his
transportati on expenses when he drove daily to and fromhis
tenporary assignnments, and whether, under section 162(a)(2),
petitioner is entitled to deduct travel expenses when he stayed
overnight at nore distant |ocations fromhis hone.

Initially, this Court held in Turner v. Conmm Ssioner, 56

T.C. 27, 33 (1971), vacated and remanded per order (2d Gr. Mar.
21, 1972), that "Commuting is comuting, regardless of the nature
of the work engaged in, the distance travel ed or the node of
transportati on used" and di sal |l owed the deduction by an enpl oyee
of expenses for transportation fromhis residence to a distant
tenporary job. The Comm ssioner, however, in Rev. Rul. 190,

1953-2 C. B. 303, allowed deduction of transportation expenses of
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an enpl oyee where the expenses are to a tenporary, as

di stingui shed froman indefinite or permanent, job where the job
is beyond the general netropolitan area of the taxpayer's tax
home. Since Turner, this Court has decided cases where the issue
has been franmed in terns of the test of Rev. Rul. 190, supra.

McCallister v. Conm ssioner, 70 T.C. 505 (1978); Norwood V.

Commi ssioner, 66 T.C. 467 (1976). Rev. Rul. 190, supra, has been

nodi fied or clarified by the IRS over the years. For our

pur poses here, Rev. Rul 99-7, 1999-1 C. B. 361, applies, and this
case has been presented for decision under its provisions. The
parties do not dispute the applicability of Rev. Rul. 99-7,

supra. Rev. Rul. 99-7, supra, in pertinent part, provides:

In general, daily transportation expenses incurred in
goi ng between a taxpayer's residence and a work | ocation are
nondeducti bl e conmuti ng expenses. However, such expenses
are deducti bl e under the circunstances described in
paragraph (1) * * * bel ow.

(1) A taxpayer nmay deduct daily transportation expenses
incurred in going between the taxpayer's residence and a
tenporary work location outside the netropolitan area where
t he taxpayer lives and normally works. * * *

Respondent's position, as set out in a trial nmenorandum is

as foll ows:

According to Rev. Rul. 99-7, "a taxpayer may deduct
daily transportation incurred in going between the
t axpayer's residence and a tenporary work | ocation outside
the nmetropolitan area where the taxpayer lives and normal ly
works." I n our case, the petitioner does not live in a
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Metropolitan area as defined by the United States Census
Bureau. Therefore, the primary issue of concern is where
the petitioner normally works. The government's primary
position is that the whole State of Wsconsin would be
deened to be the petitioner's normal work area (commuting
area) and any job site outside Wsconsin would be deened
non- comut i ng.

The Court disagrees wth that construction or interpretation
of Rev. Rul. 99-7, supra. Nowhere in Rev. Rul. 99-7, supra, is
there a definition of "netropolitan area”, nor is there any
statenent in the revenue ruling that the neaning of "nmetropolitan
area" is an area designated as such by the U S. Bureau of the
Census. Moreover, respondent has cited no | egal authority
adopting such a construction of "netropolitan area".

Additionally, in the Court's view, such a neaning as respondent
urges could lead to unfair and illogical results. For exanple, a
boi | ermaker who happens to live in a Bureau of the Census-

desi gnated netropolitan area would be all owed a deduction for
transportati on expenses to any job site outside that netropolitan
area; yet, a taxpayer such as petitioner who does not live in an
area so designated would not be entitled to deduct the sane

expenses. Such a position does not establish a |level playing

field for taxpayers.*

4 It is evident that Rev. Rul. 99-7, 1999-1 C. B. 361
applies to daily transportation expenses under sec. 162(a) and
does not address travel expenses incurred away from honme when
sleep or rest is involved under sec. 162(a)(2). Moreover,

(continued. . .)
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The Court is of the view and holds that an ordi nary common
sense neaning of "netropolitan area" as that termis used in Rev.
Rul . 99-7, supra, applies in this case. |In Whbster's Third New
International Dictionary (1986) the word "netropolitan” is
defined as "relating to, or constituting a region including a
city and the densely popul ated surroundi ng areas that are
socially and economcally integrated with it". In this case,
petitioner, on his tax returns, considered a 35-mle radius from
W sconsin Rapids as his netropolitan area. No evidence was
presented to convince the Court that the area should be expanded
or di m ni shed.

Respondent presented two alternatives that would constitute
a substitute for the term"netropolitan area”" in Rev. Rul. 99-7,
supra. One of the alternative positions is that petitioner's

normal work area consisted of any area within 80 mles from

4(C...continued)
neither Rev. Rul. 99-7, supra, nor any of the intervening revenue
rulings on this subject (Rev. Rul. 94-47, 1994-2 C B. 18; Rev.
Rul . 90-23, 1990-1 C. B. 28) appears to have changed the concept
of "metropolitan area” in Rev. Rul. 190, 1953-2 C. B. 303. There,
t he enpl oyees in question ordinarily worked at construction jobs
within the netropolitan area of a certain city and worked for
only 2 to 4 nonths at a "site located 18 mles fromthe limts of
that city and sone di stance beyond the suburbs generally regarded
as constituting part of such metropolitan area.” Rev. Rul. 190,
1953-2 C.B. at 304. The Court questions why respondent in this
case is characterizing "netropolitan area" as the entire State
i nstead of characterizing "netropolitan area” in the sane context
that "netropolitan area" is characterized in Rev. Rul. 190,

supra.
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petitioner's honme at Wsconsin Rapids. Respondent cited no
authority to support this argunent. Respondent's second
alternative is that petitioner's normal work area shoul d be based
on an "econom c area" defined by the Bureau of Econom c Anal ysis
of the U S. Departnment of Comrerce. The breadth of this area as
it affected petitioner was considerably |larger than the 35-mle
radius from Wsconsin Rapids that petitioner used as the outer
limts of his work area. Rev. Rul. 99-7, supra, provides no
alternatives to the term"netropolitan area"” as that termis used
inthe ruling. The Court cannot ignore Rev. Rul. 99-7, supra, by
adopting alternatives that, in effect, negate the ruling.
Respondent presented no evidence to show that the 35-m | e radius
petitioner used was unreasonable. The Court, therefore, rejects
the alternatives suggested by respondent, accepts petitioner's
35-mle radius as the limt of the nmetropolitan area in which
petitioner lived, and holds that petitioner is entitled to
deductions for the clained travel and transportation expenses.
Petitioner, therefore, is sustained on this issue.?®

Wth respect to the second issue, involving expenses

incurred in petitioner's bodybuilding activity, respondent

5 As noted earlier, as to those job sites where
petitioner stayed overni ght because of distance and his extended
work shifts, which resulted in his incurring expenses for sleep
or rest, the deductibility of those expenses is governed by sec.
162(a)(2). Respondent presented no argunent addressing sec.
162(a) (2).
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di sal | oned expenses petitioner claimed for supplenents, which

i ncl uded buffalo nmeat consuned daily, shake drinks of vitam ns
for energy and body enhancing effects, and various skin or body
applications to enhance petitioner's physical appearance as a
conpetitive bodybuil der.

Under section 262, a taxpayer is not allowed deductions for
personal, living, or famly expenses. Petitioner was engaged in
a trade or business activity, and the expenses he incurred that
were ordinary and necessary to that activity are deducti bl e under
section 162. The peculiarity of petitioner's business activity
is that it included expenses for things that are generally
consi dered personal. As the Court noted in Hynes v.

Comm ssioner, 74 T.C. 1266, 1289 (1980), resolution of such

i ssues requires a reconciliation of sections 262 and 162. In

Conmm ssioner v. Heininger, 320 U S. 467 (1943), the Court held

t hat whet her expenses are ordi nary and necessary busi ness
expenses and, therefore, deductible is a question of fact, and

t he taxpayer has the burden of denonstrating that the purpose of
an expenditure is primarily business rather than personal, and
that the business in which the taxpayer is engaged benefited or
was i ntended to be benefited by the expenditure. |n numerous
cases, the courts have decided that, where a business wardrobe
was a necessary condition for enploynent, costs for the wardrobe

are generally not deductible under section 262 under the general
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rule that, where business clothing is suitable for general wear,
t he expense is nore inherently personal than business rel ated.

Donnelly v. Conm ssioner, 262 F.2d 411 (2d Gr. 1959), affg. 28

T.C. 1278 (1957); Roth v. Comm ssioner, 17 T.C 1450 (1952);

Roberts v. Conm ssioner, 10 T.C 581 (1948), affd. 176 F.2d 221

(9th Cr. 1949); Drill v. Commi ssioner, 8 T.C. 902 (1947). Such

costs are not deductible even when it is shown that the expense
woul d not have been incurred but for the enploynent. Stiner v.

United States, 524 F.2d 640 (10th Gr. 1975). However,

exceptions have been allowed where an itemis useful only in the

busi ness environnent in question. Hynes v. Conm SSioner, supra

at 1290. This case, which does not involve clothing, can
nevert hel ess be anal ogi zed with these general rules.

Wth respect to petitioner's consunption of buffalo neat,
respondent has not chall enged petitioner's argunent that the neat
devel oped proteins and strength that enhanced his bodily
physi que. However, there is no doubt that buffalo neat is also
consuned as food by nonbodybuil ders, albeit not with the
regularity and in the quantities consuned by petitioner. On
bal ance, the Court holds that petitioner's expenses for buffalo
meat are inherently personal and are not deducti bl e under section
262. Respondent, therefore, is sustained on that portion of the
expenses at issue. The shake drinks consuned by petitioner also,

inthe Court's view, fall in this sanme category, and respondent
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is also sustained as to those di sall owed expenses. Such itens
may well be consunmed not only by bodybuil ders but al so by others
interested in their health and physical appearance.

As noted above, petitioner also used a variety of other
products that were not ingested but were physically applied to
the body primarily to enhance his appearance as a professional
bodybui |l der. Even though no evidence was presented to establish
that those products were used by nonprofessional bodybuil ders,
the Court recognizes that such products could be and mght in
fact be used by nonprofessionals interested in their physical
appearance. The evidence presented indicates that these products
were marketed only through bodybuil di ng publications and were not
generally for sale through normal marketing outlets. The fact
t hat nonprof essionals may have used such products does not, in
the Court's view, tip the scal e agai nst professional
bodybui | ders, bearing in mnd the general rule cited above that
the Court's role on questions of this nature is to reconcile
sections 262 and 162. As to these products, while there may be
sonme doubt, the Court concludes, on balance, that the scale tips
ever so slightly in favor of petitioner. Petitioner, therefore,

is allowed a deduction for this portion of the expenses.
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

under Rul e 155.




