PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opi ni on 2005-62

UNI TED STATES TAX COURT

THOVAS RI CHARD WHI TE AND DONNA ESTES WHI TE, Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 1815-04S. Filed May 23, 2005.

Thomas Ri chard White and Donna Estes White, pro sese.

Martha J. Weber, for respondent.

ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

effect at the time that the petition was filed.! The decision to

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 2001,
the taxable year in issue. Al nonetary anounts are rounded to
t he nearest dollar.
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be entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority.

Respondent determ ned a deficiency in petitioners’ Federal
incone tax for the taxable year 2001 in the amount of $1,671

After a concession by petitioners,? the issues for decision
are as follows:

(1) Wether the unpaid bal ance on a | oan obtai ned by
petitioner Thomas Richard Wiite (M. Wiite) fromhis 401(k) plan
constitutes a taxable distribution under section 72(p). W hold
that it does.

(2) \Wether petitioners are |liable for the 10-percent
addi tional tax under section 72(t) by virtue of such
distribution. W hold that they are.

Backgr ound

Sone of the facts have been stipul ated, and they are so
f ound.

At the tinme that the petition was filed, petitioners resided
in St. Joseph, Tennessee.

For a nunmber of years, M. White was enpl oyed by G aphic
Packagi ng Corp. of Law enceburg, Tennessee (G aphic Packagi ng).
As an enpl oyee of G aphic Packaging, M. Wite nmaintained a

401(k) account, which was adm ni stered by Fidelity |Investnents.

2 Petitioners concede that they neglected to report
interest inconme in the ampbunt of $36 that they received from
Enpl oyee Resources Credit Union.
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In 1998, M. Wiite borrowed $12,321 fromhis 401(k) account
to help finance his ol dest daughter’s coll ege education. The
amount borrowed was one-half of the account bal ance. The terns
of the loan required repaynent within 5 years based on | evel
anortization through direct deduction fromM. Wite' s paycheck
on a sem nont hly basi s.

On Septenber 7, 2000, petitioners filed a voluntary petition
i n bankruptcy under chapter 13 of the Bankruptcy Code. Follow ng
the nmeeting of creditors on Novenber 13, 2000, the Bankruptcy
Court i1ssued an order, which was entered on the court’s docket on
Novenber 14, 2000, confirm ng the chapter 13 plan and providi ng
notice of a 25-day period within which to object. An objection
filed by one creditor was subsequently w thdrawn. Accordingly,
the court’s order becane final, pursuant to its ternms, upon
expiration of the 25-day peri od.

During the initial phase of the bankruptcy proceeding,
G aphi ¢ Packagi ng continued to deduct |oan paynents from M.
Wi te s paychecks. However, after notification in m d-Decenber
2000 by the bankruptcy trustee regarding the finality of the
court’s order confirmng petitioners’ chapter 13 plan, G aphic
Packagi ng stopped deducting | oan paynents fromM. Wite's

paychecks.
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At the tinme that G aphi c Packagi ng stopped deducting | oan
paynments from M. Wite s paychecks, the unpaid | oan bal ance was
$6,662. No further |oan paynents were ever made. After
expiration of the “cure” period in 2001, the |oan was treated by
the plan adm nistrator as having been defaul ted.

Fidelity Investnments issued a Form 1099-R, Distributions
From Pensi ons, Annuities, Retirenment or Profit-Sharing Plans,
| RAs, Insurance Contracts, etc., for 2001 reporting a gross
distribution to M. Wiite in the anobunt of $6,662. Petitioners
did not report this distribution on their return.

In the notice of deficiency, respondent determ ned that
petitioners were required to include the $6,662 distribution in
income. Respondent also determ ned that the distribution was
subject to the 10-percent additional tax under section 72(t) on
early distributions fromqualified retirenent plans.

Di scussi on

| ssue 1.

Section 402(a) provides generally that distributions froma
qualified plan are taxable to the distributee in the taxable year
in which the distribution occurs, pursuant to the provisions of
section 72. Accordingly, we turn our attention to section 72
and, in particular, to section 72(p)(1)(A), the section of the
I nternal Revenue Code that treats certain |loans froma qualified

enpl oyer plan to a participant or beneficiary as taxable
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distributions. See generally Plotkin v. Conm ssioner, T.C Meno.

2001-71; Patrick v. Conm ssioner, T.C Meno. 1998-30, affd. per

curiamw t hout published opinion 181 F.3d 103 (6th Cr. 1999);

Prince v. Commi ssioner, T.C Meno. 1997-324; Estate of Gray V.

Comm ssioner, T.C Meno. 1995-421. For purposes of section

72(p), a “qualified enployer plan” includes a plan described in
section 401(a) that includes a trust exenpt fromtax under
section 501(a), and therefore includes M. Wiite s 401(k) plan.
See sec. 72(p)(4) (A (1)(1).

Section 72(p)(1)(A) provides, as a general rule, that if a
partici pant or beneficiary receives, directly or indirectly, any
anopunt as a loan froma qualified enployer plan, then such anmount
shal |l be treated as having been received by such individual as a
di stribution under such plan. Thus, under the general rule of
section 72(p)(1)(A), the making of a loan froma qualified
enpl oyer plan gives rise to a deened distribution that is taxable
in the year in which the loan is received.

However, section 72(p)(2)(A) provides an exception for
certain loans. Thus, as relevant herein, the nmere making of a
| oan that does not exceed one-half of the nonforteitable accrued
benefit of the enployee under the plan, that is repayable within
5 years, and that provides for substantially |level anortization

does not give rise to a deened distribution. See sec.

72(p)(2) (A (i), (B)(i), and ().
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Al though a loan may initially satisfy the requirenents of
section 72(p)(2)(A) at the tine that it is nmade, a deened
di stribution nmay neverthel ess occur subsequently because of the
failure to repay the loan consistent wth the | oan agreenent,
e.g., because of the failure to anortize the loan on a
substantially |l evel basis. Sec. 72(p)(2)(C. Accordingly, if a
default occurs, a distribution is deened to occur at that tine in
t he anpbunt of the then outstanding bal ance of the |oan.?

In the present case, there is no dispute that M. Wite
defaulted on the 401(k) loan in 2001 upon his failure to nmake the
requisite installnment paynent within the specified cure period.
The record denonstrates that the bal ance due at the tine of the
default was $6,662. Thus, pursuant to section 72(p)(1)(A), a
distribution is deened to have been made at such tinme and in such
anount, and, pursuant to section 402(a), the distributionis
t axabl e.

Petitioners contend that they did not receive a taxable
di stribution because M. Wite was nerely borrowing his own

nmoney. Although it is true that | oan proceeds do not generally

8 Qur analysis is based on the statute. W note that the
rel evant regulation, sec. 1.72(p)-1, Incone Tax Regs., is
general ly applicable to assignnents, pledges, and | oans nade on
or after Jan. 1, 2002. Sec. 1.72(p)-1, QA-22(b), Inconme Tax
Regs.; see Molina v. Conm ssioner, T.C Meno. 2004-258. Thus,
the regulation is inapplicable to the present case; however, were
we to apply it, our analysis would remain the sane. See sec.

1.72(p)-1, QA-1(a), Q&A-4(a), QA-10, Inconme Tax Regs
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constitute gross incone, and although the | oan was for a | audable
pur pose, petitioners’ contention ignores the fact that M. Wite
borrowed pretax dollars, i.e.; conpensation that had not
previously been taxed. Accordingly, the defaulted | oan from M.
White' s 401(k) account becane taxable (pursuant to section
72(p)(1)(A)) in the same manner that a distribution from such
account woul d have been taxable if M. Wiite had sinply closed
t he account and w thdrawn the bal ance therein. |In each instance,
t he amount distributed would be taxable (pursuant to section
402(a)) because such amount represented i ncone that had not
previ ously been taxed.

Consistent with the foregoing, we hold for respondent on
this issue.
| ssue 2.

Section 72(t)(1) inposes an additional tax on an early
distribution froma qualified retirenment plan equal to 10 percent
of the portion of such distribution that is includable in gross
income.* As previously discussed, failure to nake an install nent
paynment when due in accordance with the terns of a loan froma
qualified retirenent plan may result in a taxable distribution.
Sec. 72(p)(1). Accordingly, a | oan bal ance that constitutes a

taxabl e distribution is subject to the 10-percent additional tax

4 M. Wite's 401(k) account constitutes a qualified
retirement plan for purposes of sec. 72(t). See sec. 4974(c)(1).
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under section 72(t) on early distributions. See Plotkin v.

Conmi sSsi oner, supra.

The additional tax under section 72(t) does not apply to
certain distributions fromqualified retirenent plans. For
exanpl e, the additional tax does not apply to distributions that
are made on or after the date on which the enpl oyee attains the
age of 59% that are nmade to a beneficiary on or after the death
of the enployee, that are attributable to the enpl oyee’ s being
di sabled, or that are nade to an enpl oyee after separation from
service after attainnment of age 55. See sec. 72(t)(2).°
Petitioners do not contend that any of the statutory exceptions
apply to their case. Rather, they contend that the additional
tax shoul d not be inposed because they were precluded from maki ng
| oan repaynments to M. White' s 401(k) plan by virtue of the
chapter 13 bankruptcy plan.

The short answer to petitioners’ contention is that there is

no specific exception under section 72(t)(2) that addresses

5> See also sec. 72(t)(2)(E), which excepts fromthe
addi tional tax, under sec. 72(t), certain distributions for
hi gher educati on expenses. However, the exception does not apply
to distributions fromall qualified retirenment plans but rather
only to distributions from*®individual retirenent plans”, i.e.,
i ndi vidual retirenment accounts and individual retirenent
annuities (I RAs). See secs. 7701(a)(37), sec. 4974(c)(4) and
(5); see al so Taxpayer Relief Act of 1997, Pub. L. 105-34, sec.
203(a), 111 Stat. 788, 809; H Rept. 105-148 at 288-289 (1997),
1997-4 C.B. (Vol. 1) 319, 610-611. Because the deened
distribution in this case canme fromM. Wite' s 401(k) account,
which is not an I RA plan, the exception set forth in sec.
72(t)(2)(E) does not apply.
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petitioners’ situation. Rather, this Court has repeatedly held
that we are bound by the list of statutory exceptions set forth

in section 72(t)(2). Arnold v. Comm ssioner, 111 T.C. 250, 255

(1998); Schoof v. Comm ssioner, 110 T.C 1, 11 (1998); dark v.

Comm ssioner, 101 T.C 215, 224-225 (1993); Swi hart v.

Comm ssioner, T.C Meno. 1998-407. Although the Court is

synpathetic to petitioners’ position, we are constrained to
sustain respondent’s determ nation on this issue. Reviewed and
adopted as the report of the Small Tax Case Division.

To reflect our disposition of the disputed issue, as well as

petitioners’ concession, see supra note 2,

Deci sion will be entered

for respondent.




