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MVEMORANDUM OPI NI ON

MARVEL, Judge: Pursuant to section 6330(d),?! petitioner

seeks review of respondent’s determination to proceed with the

IAIl section references are to the Internal Revenue Code in
effect at all relevant tines, and all Rule references are to the
Tax Court Rules of Practice and Procedure.
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collection of petitioner’s 1999 and 2000 Federal incone tax
l[iabilities.?

Backgr ound

The parties submtted this case fully stipulated under Rule
122. W incorporate the stipulated facts and acconpanyi ng
exhibits into our findings by this reference. Petitioner resided
in MIl Valley, California, when she filed the petition.

For the taxable year 1990 through the taxable year 2000,
petitioner failed to pay the anmounts of tax shown as due on her
returns. On February 10, 2002, respondent sent to petitioner a
Final Notice - Notice of Intent to Levy and Notice of Your R ght
to a Hearing for the taxable years 1990 t hrough 2000. On or
about March 11, 2002,32 petitioner submtted Form 12153, Request
for a Collection Due Process Hearing, requesting a hearing under
section 6330 wth respect to the taxable years 1990 through 2000.
In pertinent part, petitioner’s Form 12153 st at ed:

The taxpayer has prepared, and is prepared to submt,

an O fer-1n-Conprom se based on doubt as to liability,
doubt as to collectability, and effective tax

2The parties agree that petitioner’s incone tax liabilities
for the taxable years 1990 through 1998 were di scharged in
bankruptcy. Although the parties’ briefs indicate di sagreenent
as to whether the discharge order applied to petitioner’s 1999
income tax liability, petitioner has not raised the issue before
this Court.

3Al t hough the parties stipulated that petitioner submtted
her Form 12153 on Mar. 11, 2002, both the second page of
petitioner’s Form 12153 and petitioner’s representative’s
signature on the first page are dated Mar. 12, 2002.
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adm ni stration as soon as the taxpayer’s request for a

coll ection due process hearing is placed in the hands

of a representative of the Internal Revenue Service who

w Il consider the taxpayer’s subm ssion.

On July 11, 2002, petitioner’s authorized representative,
W 1liam Taggart, spoke on the tel ephone with Appeals Oficer
CGerry Melick. On August 13, 2002, M. Taggart and Appeal s
O ficer Melick spoke on the tel ephone again. The record is
silent as to the substance of these two tel ephone conversations.
Nei ther M. Taggart nor petitioner had a face-to-face neeting
w th Appeals Oficer Mlick.

On August 23, 2002, the Appeals Ofice issued a “Notice of
Det erm nati on Concerning Collection Action Under Section 6330"
(notice of determnation) in which it sustained the proposed | evy
action. In pertinent part, the notice of determ nation provided
the foll om ng expl anati on:

In Appeal s, you were granted a due process hearing by

an appeals officer who had no prior involvenent with

respect to the tax for the tax periods covered by the

heari ng.

Rel evant issues presented by the taxpayer: |In your

protest you state that an offer in conprom se has been

prepared and will be presented. However, an offer in

conprom se or other alternative to collection action is

precl uded by your chronic non-conpliance.

Bal ancing efficient collection and intrusiveness:

* * * Because of your non-conpliance and your failure

to make any effort to pay or otherw se resolve the

l[iabilities it is seen that |levy action may well be the

| east intrusive neans of collection to be in any way
effective or efficient.
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On Septenber 23, 2002, petitioner filed a petition with this
Court contesting respondent’s determnation for the taxable years
1990 through 2001. On Cctober 24, 2002, respondent filed a
nmotion to dismss for lack of jurisdiction and to strike as to
the taxable year 2001. This Court granted respondent’s notion on
January 3, 2003. In her petition, petitioner alleged that the
Appeals Ofice failed “to provide Petitioner with a [section
6330] hearing and an opportunity to present an O fer-in-
Compromise * * * in violation of the Internal Revenue Code and
deni ed Petitioner due process of |aw.”

On Novenber 22, 2002, petitioner filed a chapter 7
bankruptcy petition in the United States Bankruptcy Court for the
Northern District of California (the bankruptcy court). On
February 18, 2003, the bankruptcy court entered an order
di scharging petitioner. At the tinme of her bankruptcy discharge,
petitioner had no assets.

Di scussi on

Section 6330(a) provides that no | evy may be nmade on any
property or right to property of any person unless the Secretary
has notified such person in witing of the right to a hearing
before the levy is made. |f the person nakes a request for a
hearing, a hearing shall be held by the Internal Revenue Service
O fice of Appeals. Sec. 6330(b)(1). At the hearing, a taxpayer

may raise any relevant issue, including appropriate spousal
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def enses; challenges to the appropriateness of the collection
action; and collection alternatives, such as an offer in
conprom se. Sec. 6330(c)(2)(A). Additionally, at the hearing, a
t axpayer may contest the existence and anmount of the underlying
tax liability if the taxpayer did not receive a notice of
deficiency for the tax in question or did not otherw se have an
opportunity to dispute the tax liability. Sec. 6330(c)(2)(B)

see also Sego v. Comm ssioner, 114 T.C. 604, 609 (2000).

Foll owi ng a hearing, the Appeals Ofice nust make a
determ nati on whether the proposed |evy action may proceed. In
so doing, the Appeals Ofice is required to take into
consideration the verification presented by the Secretary, the
i ssues raised by the taxpayer, and whether the proposed |evy
action appropriately bal ances the need for efficient collection
of taxes with the taxpayer’s concerns regarding the intrusiveness
of the proposed levy action. Sec. 6330(c)(3). The taxpayer may
petition the Tax Court, or, in limted cases, a Federal District
Court for judicial review of the Appeals Ofice s determ nation.
Sec. 6330(d).

| f the taxpayer files a tinely petition for judicial review,
the applicabl e standard of review depends on whether the
underlying tax liability is at issue. Were the underlying tax
l[tability is properly at issue, the Court reviews any

determ nation regarding the underlying tax liability de novo.
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Sego v. Commi ssioner, supra at 610. The Court revi ews other

adm nistrative determ nations regarding the proposed | evy action
for abuse of discretion. 1d.

In the present case, the only issue that petitioner raises
is that respondent failed to provide a section 6330 hearing to
petitioner. Petitioner does not challenge the existence of the
underlying tax liability. Accordingly, we review respondent’s
determ nation to proceed with the |levy action for abuse of
di scretion.

Petitioner contends that it was an abuse of discretion for
respondent to treat the two tel ephone conversati ons between M.
Taggart and Appeals O ficer Melick as a section 6330 hearing. By
failing to provide a section 6330 hearing, petitioner argues,
respondent prevented petitioner frompresenting the factual
i nformati on and docunentation that she had proposed to submt in
support of her offer in conprom se. Petitioner further asserts
t hat, because respondent did not consider petitioner’s factual
i nformati on and docunentation, respondent |acked a sufficient
basis for determning that the |levy action could proceed.

I n response, respondent contends that tel ephone conferences
are an acceptable format for section 6330 hearings and that the
two tel ephone conversations between M. Taggart and Appeal s
Oficer Melick qualified as a section 6330 hearing. According to

respondent, during the tel ephone conversations, M. Taggart and
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Appeal s Oficer Melick “discussed the substance of Petitioner’s
case”. Petitioner had the opportunity to submt an offer in
conprom se or other docunentation, respondent argues, but
petitioner chose not to avail herself of that opportunity.
Respondent al so poi nts out that hearings cannot continue
indefinitely and that the Appeals office nust be able to deal
effectively with “nonresponsi ve taxpayers”.

In Katz v. Conmm ssioner, 115 T.C 329, 338 (2000), we held

that the oral and witten comuni cati ons between the taxpayer and
t he Appeal s officer constituted a section 6320(b) hearing.*

After the Conm ssioner received the taxpayer’s request for a
hearing, the Comm ssioner sent the taxpayer a letter setting a
date for the hearing. Wen the taxpayer insisted that the

| ocation of the hearing was unacceptable, the Appeals officer
hel d a tel ephone conference wth the taxpayer during which they
di scussed the taxable year at issue. Thereafter, the Appeals
officer sent to the taxpayer a letter stating that the Appeals
Ofice was not inclined to withdraw the notice of Federal tax
lien. The taxpayer did not respond, and, approxinmately 3 nonths
| ater, the Appeals Ofice issued a notice of determnation. W
concl uded that the tel ephone conference was the Appeals officer’s

attenpt to accommbdate the taxpayer, that the taxpayer and the

“Al t hough sec. 6320(b) applies to hearings for Federal tax
lien filings, we extended our holding to sec. 6330 hearings. See
Katz v. Comm ssioner, 115 T.C 329, 336 n. 11 (2000).
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Appeal s officer “did in fact discuss his case over the tel ephone
and that the Appeals officer heard and considered * * * [the
t axpayer’s] argunments.” 1d. at 337-338; see also sec. 301.6330-
1(d)(2), Q&A-D6, Proced. & Adm n. Regs.
In the present case, petitioner has not established that
respondent abused his discretion in determning that the two
t el ephone conversations between M. Taggart and Appeals Oficer
Melick constituted a section 6330 hearing. Petitioner offered no
evidence with respect to the content of the two tel ephone
conversations.® Wthout such evidence, we have no basis upon
whi ch to conclude that respondent inproperly characterized the
two tel ephone conversations as a section 6330 hearing.®
Petitioner bases her argunents in this case solely on her
belief that she was not afforded the hearing that section 6330
requires. Petitioner does not address what may be the critical
el ement of respondent’s determ nation. Respondent determ ned

that “an offer in conprom se or other alternative to collection

°I'n this fully stipulated case, the parties did not
stipulate regarding the content of the two tel ephone
conversations. Although both parties argued on brief regarding
the circunmstances of the two tel ephone conversations, and
respondent argued that the parties “di scussed the substance of
petitioner’s case”, the parties did not provide the Court with
any evidence.

5The record in this case is silent regarding the
ci rcunst ances surroundi ng the two tel ephone calls, and we cannot
concl ude that respondent abused his discretion regarding the
determ nation that a hearing was held w thout sonme proof to the
contrary.
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action is precluded by [petitioner’s] chronic non-conpliance.”
We understand respondent’s determ nation to nmean that
petitioner’s extensive history of nonconpliance with the tax |aw
disqualifies her fromeligibility for an offer in conprom se or
other collection alternative. Petitioner offers us no evidence
and no argunent regarding this critical part of respondent’s
determ nation. Even if petitioner had raised the issue, however
we sinply cannot ascertain fromthe record that respondent’s
determ nation regarding petitioner’s eligibility for an offer in
conprom se was an abuse of discretion under the circunstances of
this case.

We have considered the remai ning argunments of both parties
for results contrary to those expressed herein and, to the extent
not di scussed above, find those argunents to be irrel evant, noot,
or without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




