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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
VASQUEZ, Judge: Petitioner filed a petition in response to
respondent’s Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 (Notice of

Determ nation).! The sole issue for decision is whether

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code as anended, and all Rule references are
to the Tax Court Rules of Practice and Procedure.
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respondent’s determnation to proceed with collection was an
abuse of discretion.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine he filed the
petition, petitioner resided in Dallas, Texas.

In 1976, petitioner was hit by a car while riding his
bi cycl e and suffered nunmerous permanent and irreversible
injuries. Petitioner was diagnosed in 1998 with a broken back.

Petitioner was self-enployed during 1995, 1996, 1997, and
1998, the years in issue. Before and after the years in issue,
petitioner was enployed full tinme at Fusch-Serold and Partners.
Si nce Fusch-Serold and Partners withheld a sufficient anmount from
petitioner’s pay, petitioner did not owe any additional anmounts
of tax for the years he was enpl oyed at Fusch-Serold and
Partners.

Respondent assessed the follow ng anmounts, which are in
di sput e:

Additions to Tax
Year |nterest Sec. 6651(a) (1) Sec. 6651(a)(2) Sec. 6654(a)

1995 $4, 459. 61 $1, 630. 13 $289. 80 $384
1996 6, 874.01 2,173.95 676. 34 428
1997 5, 406. 61 0. 00 104. 74 470
1998 825. 40 0. 00 91. 96 66

On June 11, 2003, respondent mailed to petitioner a Final

Notice of Intent To Levy for 1995, 1996, 1997, and 1998. On July
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10, 2003, petitioner tinely filed a Form 12153, Request for a
Col | ection Due Process Hearing (section 6330 hearing). In a
letter attached to the Form 12153, petitioner stated:

| have paid the taxes in question. | can't afford to
pay the penalties and interest, because ny incone is limted
due to ny physical disabilities and limtations (see
attached). Any further collection of nonies by the IRS will
deprive ne of obtaining nedical help to cope with ny
physi cal condition and cause | ong-term and per nanent
effects.

As of Decenber 8, 2003, petitioner’s total account bal ances
for 1995, 1996, 1997, 1998 were $4,459.61, $22,808. 61
$19, 061. 33, and $3, 879. 23, respectively.

A section 6330 hearing was held by tel ephone on January 20,
2004. Petitioner did not submt a Form 433-A, Collection
Information Statenent, to the hearing officer as requested.

On February 20, 2004, respondent nmailed to petitioner a
Notice of Determ nation. In an attachment to the Notice of
Det erm nati on, respondent described the section 6330 hearing as
fol |l ows:

During the tel ephone hearing with you and your
t herapi st, we discussed your case. | explained to you that
you did not neet the reasonable cause criteria for abatenent
of the penalties. Your therapist stated you could not
conplete the Collection Information Statenent, Form 433-A,
due to your nedical condition. You cannot concentrate for
|l ong periods of tinme. | explained to both of you that the
formrequires your nonthly i ncome and expenses. You
explained to nme that you are able to pay your nonthly |iving
expenses and you are currently enployed. Your therapist
offered to assist you in conpleting the Form433-A.  You
refused her assistance. It was explained to you that the
formhad to be conpleted to determ ne your ability to pay
the taxes. You were provided anple tinme and opportunity to
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conplete the Form 433-A. You stated you previously file
[sic] an Ofer in Conprom se that was rejected because you

had the ability to full pay the taxes. | referred you to
t he Taxpayer Advocate O fice; you stated they would not help
you. It was explained to you that a Determ nation Letter

woul d be issued sustaining the issuance of the |evy.
In the petition, petitioner states as his reason as to why

he should be entitled to relief:

In March of 1976, | was in an accident, in which | was
hit by a car while riding ny bicycle. | suffered nunerous
permanent and irreversible injuries. | have been injured,
handi capped and limted every [sic] since. | certainly

expect relief fromthe insurnmountable penalty & interest
charges. * * *

OPI NI ON

Section 6331(a) provides that, if any person liable to pay
any tax neglects or refuses to do so within 10 days after notice
and demand, the Secretary can collect such tax by |evy upon
property belonging to such person. Pursuant to section 6331(d),
the Secretary is required to give the taxpayer notice of his
intent to levy and within that notice nust describe the
adm nistrative review avail able to the taxpayer, before
proceeding with the levy. See also sec. 6330(a).

Section 6330(b) describes the adm nistrative revi ew process,
provi ding that a taxpayer can request an Appeals hearing with
regard to a levy notice. At the Appeals hearing, the taxpayer
may raise certain matters set forth in section 6330(c)(2), which

provides, in pertinent part:
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SEC. 6330(c). Matters Considered at Hearing.--In
the case of any hearing conducted under this section--

* * * * * * *

(2) Issues at hearing.--

(A) In general.--The person may raise
at the hearing any relevant issue relating to
the unpaid tax or proposed |evy, including--

(i) appropriate spousal
def enses;

(1i) challenges to the
appropri ateness of collection
actions; and

(1i1) offers of collection
al ternatives, which may include the
posting of a bond, the substitution
of other assets, an install nent
agreenent, or an offer-in-
conprom se

(B) Underlying liability.--The person
may al so raise at the hearing challenges to
t he exi stence or anmount of the underlying tax
ltability for any tax period if the person
did not receive any statutory notice of
deficiency for such tax liability or did not
ot herwi se have an opportunity to di spute such
tax liability.

Pursuant to section 6330(d)(1), wthin 30 days of the
i ssuance of the notice of determ nation, the taxpayer may appeal
that determnation to this Court if we have jurisdiction over the

underlying tax liability. Van Es v. Conm ssioner, 115 T.C 324,

328 (2000).
Al t hough section 6330 does not prescribe the standard of

review that the Court is to apply in review ng the Conm ssioner’s
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adm ni strative determ nations, we have stated that, where the
validity of the underlying tax liability is properly at issue,

the Court will reviewthe matter de novo. Seqgo v. Commi SSi oner,

114 T.C. 604, 610 (2000); CGoza v. Conm ssioner, 114 T.C 176, 181

(2000). Wiere the validity of the underlying tax liability is
not properly at issue, however, the Court will reviewthe
Comm ssioner’s adm nistrative determ nation for abuse of

di scretion. Seqo v. Conm ssioner, supra;, Goza v. Conm ssioner,

supra. The term “underlying tax liability” in section 6330(d) (1)
i ncl udes any anmounts allegedly owed by a taxpayer pursuant to the

tax laws. Katz v. Conm ssioner, 115 T.C 329 (2000). This

i ncludes the tax deficiency, additions to tax, and interest. 1d.
As petitioner does not dispute the validity of the underlying tax
ltability, we review respondent’s determ nation for an abuse of
di scretion.

Petitioner’s claimregarding his inability to pay bears upon
i ssues such as collection alternatives or the appropriateness of
the collection action that the Court reviews for abuse of
di scretion. An action constitutes abuse of discretion where it
is arbitrary, capricious, or wthout sound basis in fact or |aw.

Whodral v. Comm ssioner, 112 T.C 19, 23 (1999).

The record reflects no abuse of discretion by respondent.
We have found that in the face of allegations of undue hardship,

a taxpayer nust submt conplete and current financial data to
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enabl e the Conmi ssioner to evaluate a taxpayer’s qualification

for collection alternatives or other relief. Pi cchiottino v.

Conmi ssioner, T.C. Menp. 2004-231.

Petitioner had conpleted a Form 433-A and had turned it into
a revenue officer in 1998. Petitioner contends that respondent’s
Appeal s officer failed to consider petitioner’s entire history as
she woul d not | ook at the 1998 form Petitioner alleges that he
shoul d not have to conpl ete anot her Form 433-A as the Appeal s
of ficer should have the 1998 form However, the form conpl eted
in 1998 does not represent current financial information, and as
petitioner did not give respondent current financial information,
it cannot be said that respondent acted arbitrarily or
capriciously in determning to proceed with collection. See id.;

Newst at v. Conm ssioner, T.C. Menp. 2004-208.

Petitioner also did not assert in the petition any spousal
def enses, any challenges to the appropriateness of the collection
actions, or any offers of collection alternatives other than an
of fer-in-conprom se that was going to be submtted at an
unspecified future date but was never submtted. See sec.
6330(c)(2)(A). The issues not raised in the pleadings are now
deened conceded. Rule 331(b)(4). Therefore, we sustain
respondent’ s determ nation regarding the proposed coll ection

action.



To reflect the foregoing,

Deci sion will be

entered for respondent.




