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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COHEN, Judge: This action was conmenced in response to a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330 (notice of determ nation) with respect
to petitioners’ 1996 Federal inconme tax liability. The remnaining
i ssue for decision is whether the settlenent officer abused his

di scretion in declining to postpone his determ nation so that
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petitioners’ could submt an offer-in-conprom se. Unless
otherwi se indicated, all section references are to the Internal
Revenue Code.
FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.
Petitioners resided in California at the time their petition was
filed.

From about 1971 through 1998 Walter J. Hoyt |11 and ot her
menbers of the Hoyt famly organi zed, pronoted, and operated
numer ous cattle and sheep-breedi ng partnerships (Hoyt
partnerships), as nost recently described in Keller v.

Comm ssioner, _ F.3d__ (9th Cr. June 3, 2009). In 1996,

petitioners participated in Shorthorn Genetic Engi neering 1982-1
(SCGE), a Hoyt partnership that owned partnership interests in
operating-tier Hoyt partnerships. Petitioners filed their 1996
joint Federal incone tax return on July 30, 1997, with an
attached Schedul e E, Supplenental Incone and Loss, reporting a
partnership | oss of $216,497 from SGE. The Internal Revenue
Service (IRS), however, determ ned that SGE was subject to

provi sions of the Tax Equity and Fiscal Responsibility Act of
1982 (TEFRA), Pub. L. 97-248, 96 Stat. 324, and disallowed the

partnership’s clained | oss for 1996.
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On Septenber 27, 2006, after partnership-1level proceedi ngs
were conpl eted, the I RS assessed tax of $22,102 and interest of
$20,478.82 for petitioners’ taxable year 1996 as a result of a
partnership-tier adjustnment before the TEFRA assessnents of
docket No. 25205-07. The assessnent was followed with a Notice
and Demand bill for the 1996 tax liability, which petitioners
failed to pay. On February 17, 2007, the IRS sent to petitioners
a Letter 1058, Final Notice of Intent to Levy and Notice of Your
Ri ght to a Hearing.

Petitioners submtted a Form 12153, Request for a Collection
Due Process Hearing (section 6330 hearing), to review the |evy
action. In their request petitioners asserted that a | evy would
be i nproper because of equity and hardshi p concerns and that an
of fer-in-conprom se was warranted. Petitioners’ primary concern
was that they were “unwitting victins” of the Hoyt abusive tax
shelters and therefore should not be subject to penalties and
interest that resulted primarily fromthe “longstandi ng” nature
of the Hoyt partnership cases.

A settlement officer sent a letter informng petitioners
that a tel ephonic Appeal s conference was schedul ed for June 11
2007, at which tinme petitioners could discuss their disagreenent
with the levy and/or alternatives to the collection action. The
letter also requested petitioners to provide, before the

conference, a conpleted Form 433-A, Collection Information
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Statenent for Wage Earners and Sel f - Enpl oyed | ndi vi dual s, al
supporting docunentation for Form433-A, and, if it was their
intent, a Form 656, O fer in Conprom se. The letter reenphasized
that collection alternatives could not be considered at the
conference unless the requested infornmati on was sent before the
conf erence date.

Petitioners, through their counsel, informed the settl enent
officer that they had additional TEFRA-rel ated assessnents that
i nvol ved Hoyt partnerships pending for other years as a result of
Court proceedi ngs. They proposed that an offer-in-conprom se
enconpassing all their assessnents would be an appropriate
resolution. The settlenment officer requested details on the
TEFRA matters along wth the Form 433-A and rel ated docunents,
reasoni ng that an offer-in-conprom se could be determ ned while
awai ting the assessnents but cautioning that he would not hold
the case indefinitely. The settlenment officer received and
revi ewed the requested docunents.

On June 11, 2007, the settlenent officer and petitioners’
counsel had a tel ephone conference. During the conference, the
settlenment officer again explained that he could not hold
petitioners’ case indefinitely and suggested that, after the
i ssuance of a notice of determ nation, he could grant an
extensi on of 120 days before any collection action, thus

providing petitioners with 150 days free fromlevy during which
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the additional tax liabilities could be assessed and an offer-in-
conprom se filed. The tel ephone conference ended with the
settlenment officer agreeing to wait until July 6, 2007, to follow
up; but if at that tinme the assessnents were not imm nent, he
woul d i ssue the notice of determ nation. Petitioner’s counsel
agr eed.

On July 2, 2007, an agent of petitioners’ counsel (the
agent) called the settlenent officer asking himto postpone any
decision for another nonth to further allow the assessnents to be
made. I n checking respondent’s Integrated Data Retrieval System
(IDRS), the settlenent officer saw no pendi ng assessnents and
reiterated his agreenent with petitioners’ counsel fromthe prior
t el ephone conference.

In a foll omp tel ephone conversation wth the agent, the
settlenment officer agreed to hold petitioners’ case until August
3, 2007. If no additional assessnents were pending at that tine,
however, he would issue the notice of determ nation along with
the 120-day extension to pay. The agent agreed.

On August 7, 2007, the agent called the settlenent officer
requesting nore time for Appeals to hold the case and to await
t he assessnents. The settlenent officer checked IDRS and stil
saw no pendi ng assessnents. The settlenent officer, determ ning
that there was no doubt as to collectibility of the assessed 1996

tax liability and that he was unable to determne collectibility
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of the assessnents that had not yet been nmade, decided to close
t he case as pl anned.

The Appeals Ofice sent to petitioners a notice of
determ nati on, dated August 20, 2007, upon which this case is
based. The notice of determ nation stated that petitioners owed
tax liabilities for 1993, 1994, and 1995 that were not formally a
part of their section 6330 hearing but would be included in any
collection alternative offered by Appeals for a total tax
liability of approximtely $70,000. A review of their financial
docunents showed that petitioners had the ability to pay in ful
this tax liability. The notice of determ nation also indicated
that petitioners’ case had been held by the Appeals Ofice for
over 2 nonths.

The notice of determ nation concluded that the pending |evy
was not an appropriate neasure and was not sustained. The
Appeal s Ofice granted petitioners a 120-day extension to pay
under Internal Revenue Manual (IRM pt. 5.14.5.1 (Mar. 30, 2002).
If full paynent was not received after that tine, however, it was
determ ned that the IRS mght |evy wthout any further contact
W th petitioners.

For trial purposes only, this case was consolidated with
anot her case involving petitioners--docket No. 25205-07. In that
case, the tineliness of assessnents for 1990-1995 is disput ed.

See T.C. Menpb. 2009-158, filed this date.
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OPI NI ON

Petitioners argue that respondent insists on tax liabilities
bei ng assessed before those liabilities can be considered in an
offer-in-conprom se. Petitioners claim however, that respondent
del ayed maki ng assessnents of the liabilities related to
petitioners’ case, and, thus, these pendi ng assessnments were
effectively excluded from being considered in any offer-in-
conprom se that petitioners could have proposed. Petitioners
ultimately contend that the settlenment officer refused to hold
open the section 6330 hearing until the other tax years’
l[iabilities had been assessed and that he abused his discretion
by not considering an offer-in-conprom se that included those
lTabilities.

Respondent maintains that: (1) Petitioners proposed no
collection alternatives that the settlenent officer could act on;
(2) petitioners could fully pay the tax in issue; and (3) the
settlenment officer gave proper consideration to petitioners’
concerns.

Section 6330 generally provides that the Conm ssioner cannot
proceed with |l evy on a taxpayer’s property until the taxpayer has
been given notice of and the opportunity for a section 6330
hearing and, if dissatisfied, with judicial review of the
adm ni strative determ nation. Because the underlying liability

is not in issue here, we review the Appeals determ nation for
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abuse of discretion. See Sego v. Commi ssioner, 114 T.C. 604, 610

(2000). To denonstrate that there was an abuse of discretion,
petitioners must show that the settlenent officer’s determ nation
was arbitrary, capricious, or wthout sound basis in fact or |aw

See Ganelli v. Conm ssioner, 129 T.C 107, 111 (2007).

Petitioners have not done so.

Petitioners argue that the settlenent officer abused his
di scretion in not holding their case open until the pending
l[iabilities fromother years were assessed. Petitioners,
however, present neither evidence nor authority that supports
their view To the contrary, the Appeals Ofice shall “attenpt
to conduct a * * * [section 6330] hearing and issue a Notice of
Determ nation as expeditiously as possible under the

circunstances.” Sec. 301.6330-1(e)(3), QA-E9, Proced. & Adm n.

Regs.; see Murphy v. Commi ssioner, 125 T.C. 301, 322 (2005)

(citing dawson v. Conmm ssioner, T.C. Meno. 2004-106), affd. 469

F.3d 27 (1st Cir. 2006). The settlenent officer held
petitioners’ Appeals case open for over 2 nonths in a cooperative
effort regarding the tax liabilities outside of the section 6330
hearing. The settlenment officer did not abuse his discretion by
declining to delay further his determ nation.

Petitioners assert that they should have been allowed to
make an offer-in-conprom se within the Appeals process but that

the settlenment officer “made it clear” that no offer was going to
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be accepted where there are pendi ng assessnents, thus |eaving
petitioners with no alternatives. Wilile the settlenent officer
testified that an offer-in-conprom se cannot be accepted with
respect to pendi ng assessnents, he also stated that such an offer
can neverthel ess be submtted and considered. The settl enent

of ficer mght have considered an offer-in-conprom se that

i ncl uded the pendi ng assessnents had petitioners tinely submtted
one. Petitioners chose not to submt any offer-in-conprom se at
any tinme during the Appeal s process.

Petitioners’ agent testified that the settlenent officer was
al ways “very reasonable”, that “in a very professional manner * *
* he recogni zed the difficulties that were being presented to * *
* [petitioners]”, and that he “pointed out * * * an alternative
[the I RS Conpliance Division] for filing an offer-in-conprom se”.
Petitioners’ agent and counsel, however, preferred consideration
by the O fice of Appeals.

Section 7122(a) authorizes conprom se of a taxpayer’s
Federal inconme tax liability. “The decision to entertain, accept
or reject an offer in conpromse is squarely within the
di scretion of the appeals officer and the IRS in general.”

Kindred v. Comm ssioner, 454 F.3d 688, 696 (7th Cr. 2006); see

sec. 7122; sec. 301.7122-1(c)(1), Proced. & Adm n. Regs.; see

al so Fargo v. Conm ssioner, 447 F.3d 706, 713 (9th G r. 2006)

(recogni zing that the IRM “contains nunerous provisions that vest
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Appeals Oficers with the discretion to accept or reject offers-
i n-conpromse”), affg. T.C. Meno. 2004-13. Accordingly, the
settlenment officer did not abuse his discretion in failing to
consider an offer-in-conprom se that petitioners never nmade. See

Kindred v. Comm ssioner, supra at 696 (stating that “Wthout an

actual offer in conpromse to consider, it would be nobst
difficult for either the Tax Court or this court to conclude that
t he appeals officer m ght have abused his discretion”); Kendricks

v. Comm ssioner, 124 T.C. 69, 79 (2005) (holding that because

“there was no offer in conprom se before Appeals, there was no
abuse of discretion in Appeals’ failing to consider an offer in
conprom se”).

Petitioners presented neither evidence nor argunment show ng
any unwarranted actions or reasoning used by the settl enent
officer in reaching his determ nation.

To reflect the foregoing,

Deci sion will be entered

for respondent.




