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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 2005,
the taxable year at issue. Al nonetary anounts are rounded to
t he nearest dollar.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned a deficiency of $6,025 in petitioner’s
Federal inconme tax for 2005. The sole issue for decision is
whet her the paynent petitioner made to her ex-husband in 2005 net
the definition of “alinmony” under the Internal Revenue Code.
Because we hold that the paynment was not alinony, we sustain
respondent’ s determ nation.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhibits.

At the tinme the petition was filed, petitioner resided in
the State of Illinois.

The marri age between petitioner and her ex-husband was
di ssolved in 2005 pursuant to a Dissolution of Mrriage
incorporating a Marital Settlenment Agreenent (MSA)

The MSA's Article VI, Mintenance, explained very sinply and
very clearly that petitioner and her ex-husband each wai ved
mai nt enance fromthe other.

The MSA's Article VII, Property Settlenent, provided for a
property settl enent regarding, anong other things, the narital
residence. According to the MSA, petitioner was to refinance the

property, pay off its outstanding nortgages (as well as one-half
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of the outstanding marital debts), and split any remnaining
proceeds with her ex-husband. Petitioner explained at trial that
she pai d her ex-husband $26, 181 in order to extinguish his
interest in the property.

Petitioner deducted $26, 181 as alinony on her 2005 Feder al
i ncome tax return.

Respondent disallowed the claimed deduction because the
paynment did not constitute alinony under section 71. Mechani cal
adj ustnents to petitioner’s Federal incone tax foll owed, and
respondent determ ned a deficiency of $6, 025.

Di scussi on?

Section 71(a) provides the general rule that alinony
paynments are included in the gross incone of the payee spouse;
section 215(a) provides the conplenentary general rule that
al i nrony paynents are tax deductible by the payor spouse in “an
anount equal to the alinony or separate maintenance paynents paid
during such individual’s taxable year.”

The term “al i nrony” means any anount received as alinony or
separ ate mai nt enance paynents as defined in section 71, the
rel evant provision of which expl ains:

SEC. 71(b). Alinony or Separate Mii ntenance Paynents
Defi ned. - - For purposes of this section--

2 The issue for decision is essentially legal in nature;
accordingly, we decide it without regard to the burden of proof.
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(1) In general.—The term “alinony or
separate mai ntenance paynent” nmeans any
paynment in cash if--

(A) such paynent is received by (or on
behal f of) a spouse under a divorce or
separation instrunent,

(B) the divorce or separation instrunent
does not designate such paynent as a paynent
which is not includible in gross incone * * *
and not all owabl e as a deducti on under
section 215,

(© in the case of an individual |egally
separated from his spouse under a decree of
di vorce or of separate nmaintenance, the payee
spouse and the payor spouse are not nenbers
of the same household at the tinme such
paynment is made, and

(D) there is no liability to nake any
such paynent for any period after the death
of the payee spouse and there is no liability
to make any paynent (in cash or property) as
a substitute for such paynents after the
death of the payee spouse.

Aside fromthe fact that petitioner and her ex-husband each
expressly waived their right to maintenance fromthe other,
paynments are deductible as alinony only if all four requirenments
of section 71(b)(1) are net. Both parties agree that
petitioner’s paynent to her ex-husband satisfied the requirenents
set out in section 71(b)(1)(A), (B), and (C. The parties
di sagree, however, whether the requirenment to nmake the paynent

woul d have term nated in the event of petitioner’s ex-husband s
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death. See sec. 71(b)(1)(D). Because it is clear that
petitioner’s paynent to her ex-husband woul d have been required
even in the event of his death, we agree with respondent that the
paynment was not ali nony.

Al t hough section 71(b)(1)(D) originally required that a
di vorce or separation instrunment affirmatively state that
ltability for paynents term nate upon the death of the payee
spouse in order to be considered alinony, the statute was
retroactively amended in 1986 so that such paynments now qualify
as alinony as long as termnation of such liability would occur
upon the death of the payee spouse by operation of State | aw.

Hoover v. Conm ssioner, 102 F.3d 842, 845-846 (6th Cr. 1996),

affg. T.C. Meno. 1995-183. Accordingly, we look to Illinois

State law to resol ve the issue. Mbrgan v. Commi ssioner, 309 U. S.

78, 80-81 (1940); see also, e.g., Kean v. Conm ssioner, 407 F. 3d

186, 191 (3d Gir. 2005), affg. T.C. Menp. 2003-163; Sanpson v.

Commi ssioner, 81 T.C. 614, 618 (1983), affd. w thout published

opinion 829 F.2d 39 (6th Cr. 1987); Berry v. Conmm ssioner, T.C

Meno. 2000-373 (stating that “Although Federal |aw controls in
determning [the taxpayer’s] inconme tax liability * * * State
law i s necessarily inplicated in the inquiry inasnuch as the

nature of [the payor’s] liability for the paynent” was based in
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State law), affd. 36 Fed. Appx. 400 (10th G r. 2002).
Interpreting a marital settlenent agreenent based in
II'linois lawis a matter of contract construction; unless the
agreenent is inconplete or anbiguous, the | anguage of the

agreenent itself controls. See, e.g., Mchaelson v. M chael son

834 N.E. 2d 539, 543-544 (II1l. App. C. 2005); Dundas v. Dundas,

823 N.E. 2d 239, 241 (Ill. App. C. 2005). Here, the rel evant
provi sion of the MSA pursuant to which petitioner paid her ex-
husband was Article VII, Property Settlenent. Petitioner’s
testinony at trial confirmed that the paynent was nade to
conpensate himfor his interest in the fornmer marital residence.
There is absolutely no anbiguity here, and property settl enents

are not “alinony”. See, e.g., Rley v. Comm ssioner, 649 F.2d

768 (10th Cr. 1981), affg. T.C. Meno. 1979-237.

Further, the MSA's article XIV explains that the heirs and
assigns of each party are designated to take any necessary steps
to effect its provisions, making it clear that, at the very
| east, the property settlenent provisions were intended to
survive the death of either petitioner or her ex-husband.

Because the property settlenent was i ntended to survive the death
of petitioner’s ex-husband, the paynent nmade pursuant to it could
not have been alinony under section 71(b)(1)(D)

For the reasons discussed above, we sustain respondent’s

determ nation that petitioner’s paynent to her ex-husband in 2005
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did not satisfy the statutory requirenents of section 71, and,

accordi ngly,

Deci sion will be entered

for respondent.




