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MVEMORANDUM OPI NI ON

KROUPA, Judge: This case is a partnership-level proceeding
subject to the Tax Equity and Fiscal Responsibility Act of 1982
(TEFRA), Pub. L. 97-248, sec. 402, 96 Stat. 648. The partnership

at issue is Wlmngton Partners, L.P. (WIlmngton). The years at
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i ssue are two short taxable years that Wl mngton reported for
1999 (respectively, 1999-1 and 1999-2).

Respondent issued Wl mngton a notice of final partnership
adm ni strative adjustnment (1999 FPAA) for the subject years.!?
The 1999 FPAA determ ned that the basis of a note (1993 Reset
Note) that WI m ngton received as a contribution in 1993 was zero
rather than $550 million as Wl mngton reported for each subject
year. The 1999 FPAA determ ned no other adjustnent for 1999-1.
The 1999 FPAA determ ned ot her adjustnents for 1999-2.

The Court previously decided in an unpublished order that
respondent may not assess as to 1999-2 any incone tax related to
W | m ngton because the applicable limtations period had expired.

The Court stated that Bakersfield Enerqy Partners, LP v.

Comm ssioner, 128 T.C. 203 (2007), affd. 568 F.3d 767 (9th G r

2009), controlled our decision, and the Court rejected the

Conmmi ssioner’s invitation to overrul e Bakersfield. Petiti oner

now noves to dismss this case for lack of jurisdiction.
Petitioner argues that the basis adjustnment cannot be nade
in either year because respondent has not issued WI m ngton an
FPAA for 1993; i.e., the year in which the 1993 Reset Note was
contributed to WIlmngton. Petitioner concludes that the 1999

FPAA is invalid (and the Court |acks jurisdiction) because al

The rel evant portions of the 1999 FPAA are contained in an
appendi Xx.



- 3 -
adjustnments in the 1999 FPAA stemfromthe basis adjustnent.
Petitioner argues alternatively that the Court |acks jurisdiction
over 1999-1 because the 1999 FPAA does not adjust any partnership
itemthat subtitle Arequired WIimngton to take into account for
1999-1.°2

We disagree. W hold that the 1999 FPAA is valid and that
we have jurisdiction over each year. W shall deny petitioner’s
notion to dism ss.

Backgr ound

Pref ace

We derive the facts set forth in this background section
fromthe pleadings and fromthe parties’ notion papers. W treat
the facts as true solely for purposes of deciding petitioner’s

nmotion, not as findings of fact for this case. Cf. Sanueli V.

Comm ssioner, 132 T.C. _ , _ (Mar. 16, 2009) (slip op. at 4);

P& X Mts., Inc. v. Conm ssioner, 106 T.C. 441, 442 n.2 (1996),

affd. wi thout published opinion 139 F.3d 907 (9th Gr. 1998).

1. 1993 Tr ansacti ons

W I mngton was forned as a |imted partnership in 1993 as
part of a financing transaction that created an influx of capital

for Bausch and Lonb, Inc. WImngton's partners included B&L

2Subtitle and section references are to the Internal Revenue
Code, unl ess otherw se indicated.
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| nt ernational Hol dings Corp. (BLIHC), anong various related and
unrel ated partners.

BLI HC contributed the 1993 Reset Note to WIlmngton in 1993,
and WIlmngton treated the 1993 Reset Note as an asset with a
basis and fair market value of $550 million. WInington' s basis
in the 1993 Reset Note was not affected by any event that
occurred after its contribution to WImngton until the start of
1999- 2.
[11. 1993 Audit

Respondent audited WI m ngton’s 1993 taxable year. The
audit cl osed seven years later with respondent’s issuance of a
“No Adjustnents Letter.” The letter stated that respondent was
maki ng no adjustnents to WIlmngton’s 1993 taxabl e year and woul d
not issue Wl mngton an FPAA for that year. Respondent has not
i ssued an FPAA to WI m ngton for 1993.

| V. 1999 Tr ansacti ons

W | mngton treated certain restructuring transactions
occurring on June 4, 1999, as a partnership term nation under
section 708(b)(1)(B). WImngton accordingly reported that it
had two short taxable years during 1999. The first short taxable
year, 1999-1, ended June 4, 1999. The second short taxable year,
1999- 2, ended Decenber 25, 1999. WImngton filed a separate
Federal partnership return (partnership return) for each short

t axabl e year.
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The June 4 restructuring transactions included one partner
in WImngton (Bobcat Partners L.P.) selling its partnership
interest and ceasing to be a partner. |In addition, WImngton
transferred the assets of an operating business to BLIHC to
retire a portion of BLIHC s partnership interest in WI mngton.
Wl mngton reported the 1993 Reset Note had a $550 million val ue
as of the beginning and the end of 1999-1.

BLIHC sold a portion of its remaining partnership interest
in WImngton in 1999-2. W] m ngton exchanged the 1993 Reset
Note for two replacenent notes with a collective $550 mllion
face anmobunt. WIm ngton transferred one repl acenent note and
cash to Charles River Partners L.P. in conplete |iquidation of
its interest in WIlmngton, and WI m ngton nmade a section 754
el ection as to the transaction. Later in 1999-2, WImngton sold
one of its active businesses and all ocated portions of the sales
price to goodwill and to other intangibles. WImngton reported
the 1993 Reset Note had a $550 million value as of the begi nning
of 1999-2. WImngton also reported the values of the
repl acenent notes as of the applicable dates.

V. 1999 FPAA

The 1999 FPAA determ ned that the value of the 1993 Reset
Note was zero for each year and adjusted the 1993 Reset Note’s
basis accordingly. The FPAA nmade no ot her adjustnent for 1999-1.

The FPAA made three other adjustnents for 1999-2. The 1999-2
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adj ustnents refl ected respondent’s determ nation that WI m ngton
had | ower than reported bases in certain property subject to
W I mngton’s section 754 election that Wl m ngton sold during
1999-2. Respondent in the FPAA al so determ ned accuracy-rel ated
penal ti es under section 6662.

VI. WIlmngton's Petition to the Court

Wl mngton's petition to the Court chall enged each of
respondent’s adjustnents in the 1999 FPAA, including the
accuracy-rel ated penalties. WImngton's mailing address and
princi pal place of business were in Rochester, New York, when it
filed the petition.

Di scussi on

Overvi ew
Petitioner noves to dismss this case for |ack of
jurisdiction. Petitioner makes two argunents, the second of
which relates solely to 1999-1 as an alternative to the first
argunment. We discuss each argunment in turn. W first discuss,
however, the general rules of this Court’s jurisdiction over a
TEFRA pr oceedi ng.

1. Jurisdiction of the Court

We begin our analysis with a discussion of the Court’s
jurisdiction over a TEFRA proceeding. The Court is a court of
[imted jurisdiction, and we may exercise our jurisdiction only

to the extent provided by Congress. See sec. 7442; GAF Corp. &
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Subs. v. Comm ssioner, 114 T.C 519, 521 (2000). The Court’s

jurisdiction includes the right to deci de whether the Court has

jurisdiction over the subject matter of a case. See Brookes v.

Comm ssioner, 108 T.C. 1, 4 (1997); Brannon’s of Shawnee, Inc. v.

Commi ssioner, 69 T.C 999, 1002 (1978). The Court’s jurisdiction

is fundanental and may be challenged at any tine. See Stewart V.

Comm ssi oner, 127 T.C 109, 112 (2006).

Section 6226(f) sets the scope of the Court’s jurisdiction
in a TEFRA partnership-1level proceeding. The Court has authority
to determne all partnership itens for a partnership taxable year
to which the FPAA relates, the proper allocation of partnership
itenms anong the partnership’s partners, and the application of
any penalty, addition to tax, or additional anount that rel ates
to an adjustnment to a partnership item See id. A partnership
itemincludes any itemof inconme, gain, |oss, deduction, or
credit that subtitle A requires the partnership to take into
account for the taxable year, to the extent that regul ations
provide that the itemis nore appropriately determned at the
partnership level than at the partner level.?® See sec.
6231(a)(3); see also sec. 301.6231(a)(3)-1(a), Proced. & Adm n.

Regs. The Court’s jurisdiction over a TEFRA partnership-Ievel

3A partnership’ s basis in contributed property (including
any necessary prelimnary determnation) is an exanple of a
partnership itemthat nust be addressed at the partnership |evel.
See Nussdorf v. Conm ssioner, 129 T.C 30 (2007); see also sec.
301.6231(a)(3)-1(a)(4) (i), (c)(2)(iv), Proced. & Adm n. Regs.
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proceedi ng is invoked upon the Comm ssioner’s issuance of a valid
FPAA and the proper filing of a petition for readjustnent of
partnership itens for the year or years to which the FPAA

pertains. See Harbor Cove Marina Partners Pship. v.

Comm ssioner, 123 T.C. 64, 78 (2004). An FPAA need not contain a

partnership item adjustnent to be valid. See id.; see also Univ.

Hei ghts at Hamilton Corp. v. Comm ssioner, 97 T.C. 278, 282

(1991).

[11. Petitioner’'s Primary Arqgunent

Petitioner argues that the Court |acks jurisdiction as to
both years because respondent had to, but did not, adjust
WIlmngton’s initial basis in the 1993 Reset Note in an FPAA for
1993. Petitioner asserts that Wlmngton's initial basis in the
1993 Reset Note is a partnership itemonly for 1993 and that the
1999 FPAA does not allow the Court to consider events outside the
subject years to adjust itenms for the subject years. Petitioner
contends that events occurring in a year (here 1993) may be
considered only if an FPAA is issued for that year. Petitioner
al so contends that a partnership itemis deened to be reported
correctly for all years if it is not tinely adjusted in an FPAA
related to the year in which the itemis reported.

We conclude that the Court’s jurisdiction over the subject
years does not rest on whether respondent issued an FPAA for

1993. The 1999 FPAA reflects respondent’s determ nation that
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W |l mngton incorrectly reported its basis in the 1993 Reset Note
on its partnership returns for 1999-1 and 1999-2. The 1999 FPAA
adjusts WImngton's reported basis for each year. The 1999 FPAA
does not purport to adjust WImngton’s partnership return for
1993.

We read nothing in TEFRA that prohibits us from considering
events in a nondocketed (or closed) year (here 1993) to make
proper adjustnents for a docketed year (here 1999-1 or 1999-2).
The 1999 FPAA refl ects respondent’s determ nation that the facts
and circunstances underlying the 1993 Reset Note' s contri bution
to WImngton in 1993 establish that the initial basis of the
1993 Reset Note was zero and that the basis remmined at zero
t hroughout each subject year. The Court nust decide the
correctness of that determi nation, given the parties’ dispute of
it. W do not read the TEFRA provisions narrowy to preclude the
Court fromconsidering the events in 1993 to decide the dispute
for the subject years.

Nor do we read the TEFRA provisions to provide that the
initial basis of the 1993 Reset Note was a partnership itemonly
at the time of the note’'s contribution. The initial basis of the
1993 Reset Note, while it may have been a partnership itemin
1993, was a partnership itemin each subject year. Petitioner
focuses on a statement in the 1999 FPAA that the 1993 Reset Note

“had a basis of zero at the tine of its contribution” (enphasis
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added) and concl udes this neans that respondent adjusted
Wl mngton’s basis in the 1993 Reset Note for 1993. W read the
| anguage in the 1999 FPAA differently. The 1999 FPAA did not
adj ust the basis of the 1993 Reset Note for 1993. The 1999 FPAA
considered the events in 1993 to nmake an adjustnent for the
subj ect years. Respondent was not required to adjust
WImngton’s basis in the 1993 Reset Note in an FPAA that rel ates
to 1993. The parties have not identified, nor are we aware of,
anyt hing that happened in 1993 that woul d have caused respondent
to adjust the 1993 Reset Note’s initial basis in an FPAA that
could lead to an assessnent of any tax for 1993. A reporting of
basis may typically lead to an adjustnent only when sonethi ng
el se happens that inplicates that basis. Here, for exanple, that
sonet hing el se occurred during the subject years.*

Petitioner asserts that section 6228(a)(5) authorizes the
Court to |l ook to nondocketed (or closed) years to make

adjustnents in a docketed year. Petitioner concludes that the

“The parties discuss respondent’s right to i ssue an FPAA for
1993 at any tinme (and his preclusion fromassessing tax for 1993
after the limtations period). See Kligfeld Holdings v.
Commi ssioner, 128 T.C. 192, 203-207 (2007); Rhone-Poul enc
Surfactants & Specialties, L.P. v. Conmm ssioner, 114 T.C. 533,
534 (2000). W do not understand that right to nmean that
respondent nust issue an FPAA for 1993 as a prerequisite to our
consideration of relevant events occurring in 1993. Such is
especially so given our conclusion that nothing happened in 1993
t hat woul d have caused respondent to adjust the 1993 Reset Note’'s
initial basis in an FPAA that could lead to an assessnent of any
tax for 1993.
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i nclusion of such a provision in section 6228(a)(5), but not in
section 6226(f), neans that Congress intentionally declined to
include a simlar provision in the latter section. W disagree.

A tax matters partner is allowed to file a request for an
adm ni strative adjustnent (AAR) on behal f of a partnership, and
t he Comm ssioner nay or may not allow that request. See sec.
6227(a), (c), (d); see also sec. 6231(a)(7) (providing rules on
who is a “tax matters partner”). The tax matters partner is
entitled to petition this Court, the appropriate U.S. D strict
Court, or the U S. Court of Federal Cains to adjust the
partnership itens related to the AARif the Comm ssioner does not
allow the AAR in full. See sec. 6228(a). Section 6228(a)(5)
enpowers the court in which the petition is filed to decide the
requested partnership itens that were not allowed by the
Comm ssioner. Section 6228(a)(5) also enpowers that court to
deci de any additional itens that the Conmm ssioner asserts offset
the itens requested by the tax matters partner. W read nothing
in section 6228(a)(5) that provides nore specifically than
section 6226(f) that the referenced court may or may not consider
adjustnents in a nondocketed (or closed) year to nmake an
adjustnent in a docketed year. Nor do we draw such an inference
from our conparison of section 6228(a)(5) to section 6226(f).

We are not unm ndful of section 6214(b). That section

provides that the Court in an incone or gift tax deficiency case
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shal | consider facts occurring in a nondocketed year insofar as
necessary to determ ne the anmount of the deficiency for a
docketed year. TEFRA includes no correspondi ng provision. The

US Court of Federal Cainms in J & J Fernandez Ventures, L.P

V. United States, 84 Fed. d. 369 (2007), considered whether the

absence of such a correspondi ng provision in TEFRA neant that
Congress intended that a court in a TEFRA partnership-1evel
proceedi ng not consider facts from nondocketed (or closed) years.
There, events in 1999 established the tax basis of stock the

t axpayers sold in 2000 through 2003. The Governnment argued that
the taxpayers artificially inflated the tax basis of the stock

t hrough the 1999 events. The taxpayers argued that the

Comm ssioner was tinme-barred fromrecal cul ati ng or considering
partnership itens reported on the 1999 partnership returns in
assessing tax for 2000 through 2003. The court disagreed. The
court noted that a basis adjustnment al one cannot trigger an
assessnment of tax for the year of the adjustnent. The court
noted further that the law was well settled that courts in a
nonpartnership proceeding may adjust itens (including basis) in a
nondocketed (or closed) year to assess tax in a docketed year.
The court held that the settled | aw applied just as strongly in a

TEFRA proceeding. W agree. Accord G5 Inv. Pship. v.

Comm ssioner, 128 T.C 186, 191-192 (2007). Nothing in TEFRA or

inits legislative history precludes us in TEFRA proceedi ngs from
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considering events in a nondocketed (or closed) year to make
proper adjustments in a docketed year.

Nor do we read Roberts v. Comm ssioner, 94 T.C 853 (1990),

and its progeny to establish that a partnership itemas reported
on a partnership return is deened to be correctly reported for
all years if the itemis not adjusted within the Iimtations
period for that return. Such an unchallenged item may be deened
bi nding for the year of reporting because the applicable
[imtations period has expired as to the return. W recently

noted as nmuch in Meruelo v. Comm ssioner, 132 T.C. , n.7

(2009) (slip op. at 17) (citing Roberts v. Conm ssioner, supra at

862). It does not naturally follow, however, that the itemis
deened correct or binding for all years.

We concl ude that respondent’s issuance of an FPAA for
WImngton's 1993 taxable year is not a prerequisite for
adjusting WImngton’s basis in the 1993 Reset Note to assess tax
for each subject year.® Events in that nondocketed (or closed)
year may be considered to nmake proper adjustnments in the docketed
years. Thus the 1999 FPAA is valid despite petitioner’s primry

argunent . ®

°I'n the absence of a valid FPAA for 1993, however, no
partnership itemmmay be adjusted to assess tax for that year.
See Maxwel |l v. Conm ssioner, 87 T.C. 783, 788-789 (1986).

Two other matters deserve nention. The first matter
concerns whet her respondent’s issuance of the “No Adjustnents
(continued. . .)
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| V. Petitioner’s Alternative Arqunent

We turn to petitioner’s alternative argunent. Petitioner
argues that the Court |acks jurisdiction over 1999-1 because the
1999 FPAA did not adjust a partnership itemthat WI m ngton was
required by subtitle A to take into account for that taxable
year. Petitioner asserts that respondent nmade no adjustnent to
WImngton’s incone, gain, loss, or credit for 1999-1.

Petitioner asserts that Wl m ngton was not required to take the
1993 Reset Note’'s basis into account for 1999-1.

We conclude that the Court’s jurisdiction over 1999-1 does

not rest on whether the 1999 FPAA includes a partnership item

adjustnment.’ W previously held as much in Harbor Cove Marina

Partners Pship. v. Conm ssioner, 123 T.C. 64 (2004). There, a

partner brought a TEFRA partnership-|evel proceeding to chall enge

5C...continued)
Letter” for 1993 precludes respondent fromdetermning in the
1999 FPAA that WIm ngton's basis in the 1993 Reset Note was
different fromthat reported for 1993. The second matter
concerns whet her respondent is precluded from advancing certain
argunents that are inconsistent with respondent’s litigating
position in other cases. W discuss neither matter in detai
because the matters do not relate to our jurisdiction over the
years. They are instead affirmati ve defenses to respondent’s
adj ustnents for those years. See Genesis Ol & Gas, Ltd. v.
Commi ssioner, 93 T.C 562, 564-565 (1989); see also G nsburg v.
Comm ssioner, 127 T.C. 75, 89 (2006) (holding that the Court had
jurisdiction over the year in question but that the limtations
period precluded the Comm ssioner from assessing any tax as to
t hat year).

'Petitioner apparently agrees with this conclusion.
Petitioner’s noving papers state specifically that judicial
review may be sought of an FPAA that proposes no adj ustnent.
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an FPAA for 1998 that contained no changes to the partnership’s
return for that year. The Court noted that the FPAA determ ned
that the partnership return for 1998 was correct as filed. The
Court held that we had jurisdiction because the Comm ssi oner
i ssued the FPAA and the partner filed a tinely petition to
readj ust partnership itens for 1998. The Court stressed that the
Court had jurisdiction even though the FPAA contained no
adj ustnment by the Comm ssioner. 1d. at 78. W conclude |ikew se
that the Court has jurisdiction over 1999-1, and we hold that the

1999 FPAA is valid despite petitioner’s alternative argunent.?

%W would still have jurisdiction over 1999-1 even if the
1999 FPAA had to include a partnership itemadjustnment. The 1993
Reset Note's basis in 1999-1 was such an adjustnent in that
W I m ngton had to account for its basis in the note for purposes
of its books and records, or for purposes of furnishing
information to a partner. As the Court explained in Bausch &
Lonb Inc. v. Conm ssioner, T.C Meno. 2009-112, a partner-|evel
proceeding with the sane setting as here:

Partnership itens are defined to include a partner’s
basis in contributed property when a partnership nust
account for the partnership’s basis in the contributed
property for purposes of its books and records, or for
pur poses of furnishing information to a partner. Sec.
301.6231(a)(3)-1(c)(2), Proced. & Adm n. Regs; see also
Nussdorf v. Comm ssioner, * * * [129 T.C. ] at 44.
Accordingly, the necessary facts are available only at
the partnership level to determ ne whether the
partnership was required to nake a determ nation with
respect to BLIHC s basis in the 1993 Reset Note for

t hese purposes. [Fn. ref. omtted.]




V. Concl usi ons

The 1999 FPAA is valid, and the Court has jurisdiction over
each subject year. Any assessnent as to 1999-2 is tine-barred as
set forth in our unpublished order. W await direction fromthe
parties regarding how to proceed as to 1999-1.

We have considered all argunents nade, and we have rejected
those argunents as without nmerit to the extent not discussed

above. Accordingly, to reflect the foregoing,

An appropriate order wll

be issued.
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APPENDI X

Exhibit A - Explanation of Itens
WI| mngton Partners L.P. EIN. * * *
Final Partnership Adm nistrative Adjustnent Letter
Tax Years Ending: June 4, 1999; Decenber 25, 1999

Basis in Reset Note contributed by B&L
International Holdings Corp.: It is

determ ned that the note contributed by
Bausch & Lonb International Hol di ngs
Corporation to WIlmngton Partners L.P. on or
about Decenber 23, 1993 in the anount of
$550, 000, 000 had a basis of zero at the tine
of its contribution. Further, it has not
been established that the distribution of
this note from Bausch & Lonb I nternational
Inc. to Bausch & Lonb International Hol di ngs
Cor porati on had econom ¢ substance and was
acconpl i shed for reasons other than the
creation of tax benefits. Further, it has
not been established that the note was

evi dence of an actual corporate distribution
under |1 RC section 301. Accordingly, the note
contributed by Bausch & Lonb International
Hol di ngs Cor poration has no basis for the tax
years ended June 4, 1999 and Decenber 25,
1999.

Section 734 adjustnent: For the taxable year
ended Decenber 25, 1999, it is determ ned
that WImngton Partners L.P. has failed to
establish the character or adjusted bases of
the assets distributed by them|[sic] to
Charles River Partners L.P. WI m ngton
Partners L.P. has likewse failed to
establish that there was any increase to the
basi s of any partnership property pursuant to
|. R C. 88 754 and 734(b). Furthernore, it
has been determ ned that there was a decrease
to the basis of certain partnership property
pursuant to |I.R C. 88 754 and 734(b). It is
consequently determ ned that WI m ngton
Partners L.P. has not established a basis in
certain partnership property in an anount
greater than $zero ($0).
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It is determ ned that the basis of
Charl es River Division 1245 Assets
was $zero ($0) for purposes of
determning gain or loss fromthe
sal e of such assets. Accordingly,
the ordinary incone fromthe sale
of Charles River Division 1245
Assets reported by WI m ngton
Partners L.P. for the taxable year
ended Decenber 25, 1999 is

i ncreased by $9, 386, 279.

It is determ ned that the basis of
pat ent s/ i nt angi bl es was $zero ($0)
for purposes of determ ning gain or
| oss fromthe sale of such assets.
Accordingly, the ordinary incone
fromthe sale of

pat ent s/ i ntangi bl es reported by

W m ngton Partners L.P. for the

t axabl e year ended Decenber 25,
1999 is increased by $663, 316.

It is determ ned that the basis of
the goodwi Il in CR Division of WPLP
is $zero ($0) for purposes of
determ ning gain or loss fromthe
sal e of such asset. Accordingly,
the long-termcapital gain fromthe
sale of the goodwi Il in CR Division
of WPLP reported by WI m ngton
Partners L.P. for the taxable year
ended Decenber 25, 1999 is

i ncreased by $189, 882, 108.

ties (apply to all adjustnents):

It is determ ned that a 40 percent
penalty shall be inposed on the
portion of any under paynent
attributable to the gross valuation
m sstatenent as provided by |.R C.
88 6662(a), 6662(b)(3), 6662(e),
and 6662(h). There has not been a
showi ng by the partnership or any
of its partners that there was
reasonabl e cause for any of the
resul ti ng underpaynents, that the
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partnership or any of its partners
acted in good faith, or that any
ot her exceptions to the penalty

apply.

Al ternatively, it is determ ned
that a penalty applies pursuant to
. R C. 8§ 6662 to all of the
partnership adjustnents on the
foll owi ng grounds: (1) negligence
or disregard of the rules and
regul ations, (2) substanti al
under st atenment of inconme tax, and
(3) substantial valuation

m sstatenent. There has not been a
showi ng by the partnership or any
of its partners that there was
reasonabl e cause for any of the
resul ti ng underpaynents, that the
partnership or any of its partners
acted in good faith, or that any
ot her exceptions to the penalty

apply.



