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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

MORRI SON, Judge: Respondent (the IRS) issued a notice of
deficiency to petitioner, Wayne Lasier Wl not (WI not),
determ ning an incone-tax deficiency of $14,666 for the year
2004. The I RS reduced the deficiency to $14,303 after correcting

a conputational error in the notice. WInot tinely filed a
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petition under section 6213(a) for redeterm nation of the
deficiency.! W have jurisdiction under section 6214.

The primary issue for decision is whether Wlnot’s
phot ography activity was an “activity not engaged in for profit”
wi thin the neaning of section 183. W find that Wl not did not
engage in his photography activity for profit. Thus he cannot
deduct any of the photography expenses he reported.?

FI NDI NGS OF FACT

Sone facts have been stipulated, and they are so found.
Wl not resided in Maryl and when he filed the petition.

Wl not earned a B.S. in electrical engineering in 1964 and a
Ph.D. in oceanography in 1972. From 1972 to 1984, he conducted
oceanogr aphic research at various universities, institutes, and
gover nment agencies; he al so taught graduate-|evel courses. This

work took place in Scandinavia--primarily in Sweden.

IAIl section references are to the Internal Revenue Code as
in effect for the year in issue. Al Rule references are to the
Tax Court Rules of Practice and Procedure.

2The notice of deficiency reflected that the disall owed
phot ogr aphy deductions increased WIlnot’'s incone, thus resulting
in conputational adjustnments to his tuition and fees deduction
and his m scell aneous item zed deductions. WI not argues that
his tuition and fees expenses were genui ne expenses. But he
m sunderstands the RS s adjustnent. Though he may have incurred
tuition and fees expenses, his nodified adjusted gross incone (as
i ncreased by the notice of deficiency) exceeds the threshold for
the tuition and fees deducti on.
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In 1984, WInot returned to the United States and started
W Il not & Associ ates, an oceanographi c-consulting business. By
hi s account, the business was relatively successful.

In 1985, WI not began working full tinme for the National
Cceani ¢ and At nospheric Associ ation (NOAA) as an oceanographer.
He al so continued his oceanographic-consulting business, WInot &
Associ ates. By the 1990s, however, WInot & Associ ates was
dor mant .

In 1992, while still working for NOAA, WI not earned an M S.
from Johns Hopkins University. The degree was in “Techni cal
Managenment: Project Managenent and Systens Engi neering”.

In 1992, after earning his MS., WInot began teaching part
time at Johns Hopkins while continuing to work at NOAA 3

In 2001, WI not began taking photography classes at
Mont gonmery Col l ege in Rockville, Maryland. Hi s coursework
i ncl uded col or phot ography, bl ack-and-white photography,
el ectroni ¢ photography, portrait and fashi on photography, and
busi ness practices and portfolio devel opnent.

Around 2001, WI not becane interested in starting a
phot ogr aphy busi ness. He hoped to pursue advertising, conmerci al

phot ogr aphy, and environmental photography.*

SW | not generally taught two courses per year--one in the
spring and one in the fall.

“Envi ronnment al phot ography (in Wlnot's parlance) consists
(continued. . .)
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In 2002, while working full tinme for NOAA and part tinme for
Johns Hopkins, WI not began engaging in a photography activity
that he characterized as a for-profit business. On his tax
returns, he began reporting the expenses fromthis activity under
the name WI not Environnental Technology. He used the sanme nane
to report expenses from oceanographic consulting, an activity he
resuned in 2002. For the two years that WI not conducted both
phot ogr aphy and oceanographi ¢ consulting (2002 and 2003), it is
uncl ear how much of the expenses he reported for WI not
Envi ronment al Technol ogy were oceanographi c-consul ti ng expenses.

In 2004 (the year in issue), WInot stopped working as an
oceanogr aphic consultant. He continued to engage in photography
and remained a full-tinme enpl oyee of NOAA and a part-tine
enpl oyee of Johns Hopkins. Hi s conbined wages in 2004 from NOAA
and Johns Hopkins total ed $119, 127. 36.

In 2004, WInot nmade three trips to Europe to take photos.
He used these trips to build a portfolio--a set of sanple photos
t hat phot ographers use to seek work. The first trip took place
from Decenber 17, 2003 to January 21, 2004, the second trip from
March 9 to 22, 2004, and the third trip fromJuly 1 to August 11

2004. On the first and second trips, WInot took photos

4(C...continued)
of taking staged photos of people in their work environnments.
These photos are then used in pronotional brochures or
adverti sing.
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exclusively in the Czech Republic. On the third trip, he again
t ook photos in the Czech Republic, but also brought one nodel,
Hana Strangfel dova, to Sweden for seasi de photos.

During portions of each trip, WInot staged nmultiple all-day
photo shoots. The shoots consisted of photographing nodels in
fashi onabl e clothing and swimwar. In the Czech Republic, the
shoots took place at |ocal photo studios and at various other
| ocations. Pavel Danel, a Czech phot ographer and studi o owner,
coordinated the logistics for many of the shoots: he |lent WI not
his studio; he provided equi prment; and he hired nodel s, makeup
artists, and photo assistants.® In Sweden, WInot and
Strangfel dova stayed at a sunmer honme owned by the famly of
Wl not's former donestic partner. WInot took seaside photos of
Strangfel dova on the surrounding | and and i sl ands.

After the photo shoots, WInot either processed the photos
himsel f or sent themto a professional lab for processing. He
t hen used the photos to conpile a portfolio.®

In 2006, WI not earned an associ ate of applied science

degree in photography from Montgonery Col |l ege. He conti nued

W | not paid Danel for studio and equi pment rental. Danel
al so set the fees for the nodels, makeup artists, and photo
assistants (whom Wl not paid directly) and received a 25-percent
conmi ssi on on their earnings.

Wl not's portfolio is not in evidence. Nor are any of his
phot os.
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engagi ng in his photography activity until at |east 2007.7 He
continued teaching part tinme at Johns Hopkins until 2009, and he
conti nued working for NOAA until he retired in 2010.

On his 2004 tax return, WInot claimed $57, 691. 60 of
phot ogr aphy expenses on Schedule C, Profit or Loss From

Busi ness: 8

Expense Anmount d ai ned

Car and truck $185. 00
Legal and prof essi onal

services 12, 836. 26
Ofice 11, 048. 74
Repai rs and

mai nt enance 247. 31
Suppl i es 10, 204. 33
Tr avel 20, 949. 86
Meal s and

ent ert ai nnment 1,495. 95
Uilities 724. 15

Tot al 57, 691. 60

"The manner in which WInot conducted his photography
activity underwent little change in the years after 2004. As
di scussed infra pt. II1.A, the only change WI not nmade was a
shift fromfilmto digital photography.

8The Schedul e C stated that WInot's principal business was
“consul ting & photography”, but as WInot testified, the activity
reported on his 2004 Schedul e C consisted solely of photography;
thus all his Schedul e C expenses in 2004 were phot ography
expenses.
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W not reported no gross receipts fromhis photography activity.
He thus claimed a $57,691. 60 Schedul e C | oss, which reduced his
gross income by $57, 691. 60.

At trial, WIlnot submtted into evidence two binders of
docunents to substantiate his phot ography expenses (binder
docunents). The docunents include receipts, invoices, ticket
stubs, bank statenents, credit card statenents, and utility
bills. They indicate paynents for: books, neals, travel,
| odgi ng, entertai nnment, wonen’s clothing, wonen’ s sw mear,
makeup supplies, utilities, photo equi pnent, storage equi pnent,
di gital equipnment, postal services, photographic services, and
m scel | aneous itens.

To prepare his 2004 tax return, WInot created handwitten
wor kpapers based in part on the binder docunents. The
handwitten workpapers are not in evidence. The anounts on
Wl not’s Schedul e C (see table above) did not correspond to the
anounts on the binder docunents. One reason was that he |acked
recei pts for sone expenses and thus relied on his personal
know edge of those expenses. Another reason was that he
sonetinmes used the U S. Departnent of State per diemrates
i nstead of his actual expenses.

During audit, WInot created Excel spreadsheets that detai
how he cal cul ated his expenses when preparing his 2004 tax

return. The Excel spreadsheets are electronic versions of the
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handw i tten workpapers that Wl not used to prepare his 2004 tax
return. The spreadsheets divide his photography expenses into
categories (the sane categories used on his 2004 tax return) and
list the date, payee, anount, and purpose of each expense.
Al t hough we excl uded the spreadsheets as hearsay, the parties
agreed to treat the spreadsheets as if WIlnot had testified to
the information contained in them W thus ordered that the
spreadsheets be treated as if their information was reflected in
Wl not's sworn testinony.

OPI NI ON

The Parties’ Positions

W Il not contends that he engaged in his photography activity
for profit and is thus entitled to deduct his photography
expenses as busi ness expenses under section 162. He argues that
the profit-notive factors in section 1.183-2(b), |Incone Tax
Regs., show that he had a profit notive. GCting the sane
factors, the IRS argues that WInot did not engage in his
phot ography activity for profit.

The IRS al so argues that even if WIlnot intended to earn a
profit from photography, his photography expenses shoul d be
anortized as startup expenses because he was not actively engaged
in a photography activity in 2004. See secs. 195(a), (b),

(c)(1), 162(a); Jackson v. Comm ssioner, 86 T.C 492, 514 (1986)

(no deduction under section 162 unl ess ongoi ng busi ness), affd.
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864 F.2d 1521 (10th Gr. 1989). W need not address this
argunent because, as we explain, we find that Wl not did not
conduct his photography activity for profit; thus he could not
anortize his expenses as section 195 startup expenses. See sec.
195(b) (1), (c¢)(1)(A) (anortization allowed only for expenses

incurred to create new trade or business); Conm Ssioner V.

G oetzinger, 480 U S. 23, 35 (1987) (profit notive required to

have trade or business).

W not contends that he gave the IRS full substantiation of
hi s phot ography expenses during audit and that the IRS failed to
conduct a “proper audit” of his 2004 tax return. He requests
that we order the IRS to conduct a conplete audit. But even if
the audit was inconplete, the proper renmedy is for us to

determne WInot’'s correct tax liability. See, e.g., Geenberg's

Express, Inc. v. Comm ssioner, 62 T.C 324, 327-328 (1974).

W Il not also argues that when the IRS audited his 2006 tax
return, it agreed that he had conducted his photography activity
for profit. But this is irrelevant. The IRS s failure to
propose adjustnents to one year does not estop it from proposing

adj ustnents to another year. See, e.g., Rose v. Comm ssioner, 55

T.C. 28, 31-32 (1970).

1. Burden of Proof

In the notice of deficiency, the IRS determ ned only that

Wlnot failed to substantiate his photography expenses. The IRS
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rai sed the issue of profit notive before trial, and the parties
agreed to try this issue even though it was not raised in the
notice of deficiency or the answer. Because the issue was not
raised in the notice of deficiency, the IRS has the burden of
show ng, by a preponderance of the evidence, that Wl not did not
engage in his photography activity for profit. See Shea v.

Comm ssioner, 112 T.C 183, 190-197 (1999) (placing burden of

proof on IRS for new matter tried by consent of parties under

Rul e 41(b)); Estate of Glford v. Conmi ssioner, 88 T.C. 38, 51

(1987) (party satisfies burden of proof by denonstrating nerits
of claimby preponderance of evidence).

[11. Whether WI not Engaged in H s Phot ography Activity for
Profit

Under section 183(a),® no deduction is allowed for an
“activity * * * not engaged in for profit”, except as provided in
section 183(b).¥ Section 183(c) defines an “activity not

engaged in for profit” as any activity other than one for which

°Sec. 183 applies only to individuals and S corporations.
Sec. 183(a).

10Sec. 183(b) provides two exceptions, neither of which
applies to Wlnot. Sec. 183(b)(1) allows certain types of
deductions that do not require a profit nmotive. Sec. 183(b)(2)
al l ows deductions that would otherwi se require a profit notive,
but only to the extent that gross incone fromthe activity
exceeds the total deductions under sec. 183(b)(1). Al of
W not’' s phot ogr aphy- expense deductions are the type that require
a profit notive, see secs. 162 and 183(c), and he earned no gross
i ncone from his photography activity. Thus he does not qualify
for deductions under sec. 183(b).
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deductions are allowabl e under section 162 or 212(1) or (2).
Expenses are deducti bl e under section 162 (the section W/ not
clains is applicable) only if the taxpayer is engaged in a trade
or business. In other words, the taxpayer nust engage in the
activity continuously and regularly, and the taxpayer’s primary

pur pose nust be profit. Conm ssioner v. Goetzinger, supra at 35

(defining “trade or business”).
Courts determ ne whether an activity is engaged in for
profit by exam ning the facts and circunstances. Sec.

1.183-2(a), Inconme Tax Regs.; see also Hendricks v. Conm ssioner,

32 F.3d 94, 97-98 (4th Cr. 1994), affg. T.C Meno. 1993-396.
The taxpayer nmust have a good faith profit notive, but need not
have a reasonabl e expectation of profit. Sec. 1.183-2(a), |ncone

Tax Regs.; see also Hendricks v. Comm ssioner, supra at 97-98;

Dreicer v. Conm ssioner, 78 T.C. 642, 645 (1982), affd. w thout
opinion 702 F.2d 1205 (D.C. Gr. 1983). |In determning profit
nmotive, “greater weight is given to objective facts than to the
t axpayer’s nere statenent of his intent.” Sec. 1.183-2(a),

| ncone Tax Regs.; see also Hendricks v. Conmm ssioner, supra at

98.

Section 1.183-2(b), Inconme Tax Regs., provides nine factors
that courts typically consider in determ ning whether an activity
is engaged in for profit: (1) “Manner in which the taxpayer

carries on the activity”; (2) “The expertise of the taxpayer or
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his advisors”; (3) “The tinme and effort expended by the taxpayer
in carrying on the activity”; (4) “Expectation that assets used
in activity may appreciate in value”; (5) “The success of the
taxpayer in carrying on other simlar or dissimlar activities”;
(6) “The taxpayer’s history of income or |losses with respect to
the activity”; (7) “The amount of occasional profits, if any,
whi ch are earned”; (8) “The financial status of the taxpayer”;
and (9) “Elenents of personal pleasure or recreation”.! See,

e.g., Hendricks v. Conm ssioner, supra at 98.

A. Manner in VWiich the Taxpayer Carries On the Activity

The follow ng facts can indicate a profit notive: (1) the
t axpayer conducts the activity “in a businesslike manner and
mai nt ai ns conpl ete and accurate books and records”, (2) the
t axpayer conducts the activity “in a manner substantially
simlar” to profitable activities of the sane nature, and (3) the
t axpayer attenpts to inprove the activity's profitability by
changes in operating nethods. Sec. 1.183-2(b)(1), Inconme Tax

Regs.; Engdahl v. Comm ssioner, 72 T.C 659, 666-667 (1979).

Wl not did not conduct his photography activity in a

busi nessl i ke manner. He | acked a separate bank account for the

UThese factors are not exclusive, and no one factor is
di spositive. Sec. 1.183-2(b), Incone Tax Regs.; Hendricks v.
Comm ssioner, 32 F.3d 94, 98 (4th Gr. 1994).




- 13 -

activity and a witten business plan.'? See Keating v.

Comm ssi oner, 544 F.3d 900, 905 (8th GCr. 2008), affg. T.C. Meno.

2007-309. Although he kept detailed records of his expenses, it
seens he did so solely to substantiate tax deductions. See id.
(records do not indicate profit notive when kept only to
“menorialize for tax purposes the existence of the subject

transactions”); Bush v. Comm ssioner, T.C. Meno. 2002-33 (records

do not indicate profit notive if “maintained primarily to support
tax deductions”), affd. w thout published opinion 51 Fed. Appx.
422 (4th Gr. 2002). There is no evidence that WI not used his
records to make busi ness deci sions or inprove operations. See

&olanty v. Conmi ssioner, 72 T.C 411, 430 (1979), affd. wthout

publ i shed opinion 647 F.2d 170 (9th G r. 1981).
Wl not's neager efforts at pronotion and advertising fal
far short of what the owner of a profitable business would have

done. See Keating v. Conm ssioner, supra at 905 (paltry

advertising efforts can indicate |lack of profit notive). WI not
relied on word of nouth to pronote his activity even though he
had few contacts and no established reputation in the photography

i ndustry. He clained that he had contacted several potenti al

2W |l nmpt's “unwritten business plan” was supposedly to build
up his photography activity to provide additional retirenent
incone. WInot also clains that he chose his photo-shoot
| ocations to | ower costs, but there is no witten evidence of
cost conparisons. H's two binders of documents nerely show t hat
he incurred certain expenses at the | ocations he chose.
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clients in 2004, but we find that he contacted only three
potential clients; and of these, only one was a realistic
prospect.®® He even turned down work that he thought

undesirable: he declined to work on photography jobs with

anot her Mont gonery Col | ege student who did personal portraits and
weddi ng phot ography. W are skeptical that a fledgling for-
profit photographer woul d have behaved this way.

Wl not did not nmake significant efforts to inprove
profitability. Only belatedly did he shift fromfilmto digital
phot ography. Even this transition--which ended several years
after 2004--was unlikely to materially inprove profitability.

See Golanty v. Conm ssioner, supra at 431 (operational changes

not mneani ngful when they cannot significantly inprove
profitability). For clients who preferred digital photography,
Wl not was still an unknown photographer because he did not
adverti se.

For the above reasons, the manner in which WInot conducted

hi s phot ography activity does not indicate a profit notive.

BW 1 nmot could only nane three contacts. He interviewed
with an of fi ce-workspace conpany in Rockville, Mryland, but did
not get the job. He also sent unsolicited mailings to Nordstrom
and H&M (two | arge cl othing conpanies) offering his services.
But we do not believe these mailings created realistic work
opportunities.
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B. The Expertise of the Taxpayer or Hi s Advisors

Preparation for an activity “by extensive study of its
accept ed busi ness, economc, and scientific practices” or by
consultation with experts in these practices may indicate a
profit notive where the taxpayer conducts the activity “in
accordance wth such practices”. Sec. 1.183-2(b)(2), Incone Tax
Regs.

This factor is neutral. WInot's coursework at Mntgonery
Col | ege gave hi m extensive know edge of photographic techni ques.
But he | acked adequate know edge of the business aspects of

phot ography. See Golanty v. Conm ssioner, supra at 432

(expertise should include know edge of business aspects of

activity); Gles v. Comm ssioner, T.C. Menp. 2005-28 (sane). He

testified that his courses at Montgonmery Col | ege taught himthe
busi ness aspects of photography, but only one of these courses
covered business practices. He also clained that he had received
advi ce from professional photographers. But he received only
general advice on which fields to pursue froma phot ography

prof essor at Montgonery Coll ege. And he did not receive business
advice fromthe other photographers with whom he worked; he
sinply paid them for services and studio space. Even if W] not
did gl ean busi ness knowl edge from his courses or from ot her

phot ogr aphers, we doubt whether he applied it given his
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| ackl uster efforts at cost cutting and pronotion. See supra part

1. A

C. The Tine and Effort Expended by the Taxpaver in
Carrving On the Activity

| f the taxpayer devotes “much of his personal tinme and
effort” to conducting an activity, this may indicate a profit
notive, particularly if the activity |lacks “substantial personal
or recreational aspects”. Sec. 1.183-2(b)(3), Incone Tax Regs.
This factor is neutral. WInot spent a significant anount
of tinme on his photography activity.* The tinme spent, however,
i ncl uded substantial personal and recreational aspects, see infra
part I11.1., which severely detract fromthe significance of the
time commtnent, see sec. 1.183-2(b)(3), Incone Tax Regs.; Gles

v. Conm ssioner, T.C. Menob. 2006-15. WInmot al so woul d have done

many tasks, |ike taking photos and purchasi ng equi pnent,
regardl ess of whether photography was a hobby or a business. See

Gles v. Conmi ssioner, T.C. Meno. 2006-15.

D. Expectati on That Assets Used in Activity May Appreciate
in Val ue

A profit notive may exist if the taxpayer expects that

assets used in the activity will appreciate in value, such that

YW1 not estimates that he spent 1,520 hours on his
phot ography activity in 2004, or about 30 hours a week. The IRS
argues that this estimate is inplausible. W disagree. As
Wl not testified, a conbination of his annual |eave, his
hol i days, his flexible work schedul e at NOAA, and the seasonal
nature of his work at Johns Hopkins allowed himto devote tine to
phot ogr aphy.
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even if current income is insufficient to realize a profit, the
activity wll generate an overall profit when the assets are
sold. Sec. 1.183-2(b)(4), Incone Tax Regs.

This factor favors the IRS. WInot testified that his
phot os were assets that could appreciate in value and earn him
royalty-1ike income when | eased to stock photography conpanies,
but we do not find this testinony credible. WInot adnmitted
that he did not seriously pursue stock photography. There is
al so no evidence that WIlnot’'s photos woul d appreciate in val ue.
He never earned any incone from his photography activity, and we
have no sanples of his work and no credi bl e market-val ue
estimates; thus we have no way of gaugi ng any potenti al

appreci ation. See Hendricks v. Conm ssioner, 32 F.3d at 100

(mere expectation of asset appreciation, wthout probative
foundation, is insufficient to support profit notive).

E. The Success of the Taxpayer in Carrving On O her
Simlar or Dissimlar Activities

| f the taxpayer has profitably conducted simlar activities,
this may indicate a profit nmotive. Sec. 1.183-2(b)(5), Incone
Tax Regs. This factor favors the IRS. Al though WI not
successfully ran an oceanographi c-consulting business, the skills

he devel oped were not readily transferable to a phot ography

15St ock phot ogr aphy conpani es acquire photos and let clients
use the photos for a fee. The conpanies then remt a portion of
this fee to the photographer.
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activity. See, e.g., Gles v. Comm ssioner, T.C Meno. 2005-28

(success in dental practice had no bearing on ability to conduct
horse activity).

F. The Taxpayer's Hi story of Incone or Losses Wth Respect
to the Activity

| f the taxpayer sustains |osses beyond the customary startup
period for the activity, this may indicate a |lack of profit
motive. Sec. 1.183-2(b)(6), Income Tax Regs. Losses during the
startup stage or |losses that are explainable “as due to customary
busi ness risks or reverses”, however, mght not indicate a |lack
of profit notive. 1d. Losses due to circunstances outside the
t axpayer’s control, such as natural disasters or depressed market
conditions, do not indicate a lack of profit notive. [d.

This factor favors the IRS. WInot’s photography | osses

generally worsened over the years. See Golanty v. Conm ssioner,

72 T.C. at 427. As reflected in his Schedules C, WI not | ost

$29,674.63 in 2002, $37,665.79 in 2003, $57,691.60 in 2004 (the

year in issue), $73,066.68 in 2005, $70,971.64 in 2006, and

$69, 937.86 in 2007--a 6-year total of $339, 008.20 of |osses.
WIlnot clains that his history of |osses is not so severe.

First, he argues that we should not consider |osses from 2002 and

2003 because those years precede the year in issue, 2004. This

¥t is possible that the 2002 and 2003 figures reflect sone
| osses fromWInot's consulting activity. But we find that nost
of Wlnot’s Schedule C |osses for 2002 and 2003 were phot ography
| osses.
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argunent is invalid. Section 1.183-2(b)(6), Incone Tax Regs.,
directs us to examne the “history” of |osses, which includes
| osses fromprior years. Second, WI not argues that we should
not exam ne years after 2004 (i.e., 2005, 2006, and 2007). W
need not deci de whet her these post-2004 years are outside our
frame of reference. Even without these years, we conclude that
WIlnot’s history of | osses suggests he | acked a profit notive.
Three strai ght years of |osses (2002, 2003, and 2004) is
sufficient because the magnitude of the | osses far outstrips the

revenue. See Smith v. Comm ssioner, T.C Mno. 1997-503, affd.

Wi t hout published opinion 182 F.3d 927 (9th Gr. 1999); see al so

MIller v. Commissioner, T.C Meno. 1998-463, affd. w thout

publ i shed opinion 208 F.3d 214 (6th Cr. 2000). WInot earned no
gross receipts, and this poor performance was caused by his
met hod of operation, not by the newness of his “business”.

G The Anpbunt of Occasional Profits, If Any, Wiich Are
Ear ned

The earning of substantial profits, even if the profits are
sporadic, generally indicates a profit notive if the taxpayer’s
investnment or losses are relatively small. Sec. 1.183-2(b)(7),
| ncone Tax Regs. The nere opportunity to earn a substanti al
profit may also indicate a profit notive. 1d. In contrast, an
occasional small profit generally indicates a |lack of profit
notive if the taxpayer’s investnent or |osses are relatively

large. 1d.



- 20 -
This factor favors the IRS. WI npt earned no i ncone from
hi s phot ography activity and never made a profit. See Wesley v.

Comm ssioner, T.C Menp. 2007-78 (anal ogous situation). He

clains that he persisted in his photography activity because he
hoped to nmake a profit, but objectively, he had little hope of
the activity ever becom ng profitable given his |ack of clients,
advertising, reputation, business records, and flexibility

regarding type of work. See Gles v. Conm ssioner, T.C Meno.

2005- 28 (hope of speculative profit nust be supported by record).

H. The Financial Status of the Taxpayer

| f the taxpayer |acks substantial income from sources other
than the activity, this may indicate a profit notive. Sec.
1.183-2(b)(8), Income Tax Regs. |If, on the other hand, the
t axpayer has substantial income from other sources--particularly
if the losses fromthe activity generate substantial tax
benefits--this may indicate a | ack of profit notive, especially
if the activity involves personal or recreational elenents. 1d.

This factor favors the IRS. WInot earned $119,127.36 in
2004 fromhis work at NOAA and at Johns Hopkins. He clained
$57, 691. 60 of photography | osses, which reduced his gross incone
by $57,691.60. Hi s photography activity also involved personal
and recreational elenents, as explained below See infra part
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| . El enents of Personal Pleasure or Recreation

The “presence of personal notives” in conducting an activity
may indicate a lack of profit notive, especially if the activity
i nvol ves personal or recreational elenents. Sec. 1.183-2(b)(9),

I ncone Tax Regs. WMaking a profit, however, need not be the
t axpayer’s sole objective. [d. An activity is not classified as
a hobby sinply because the taxpayer finds it pleasurable.

Jackson v. Comm ssioner, 59 T.C 312, 317 (1972).

This factor favors the IRS. It is true, as WI nbt suggests,
that he did not visit famly during his three trips to Europe.
But this fact does not convince us that his photography activity
| acked personal and recreational elenents. First, we believe
t hat photography had a significant recreational aspect for
WIlnot. Second, it is difficult to conceive why, if Wlnot did
not enjoy photography, he would continue the activity given its

conplete | ack of revenue. See, e.g., Mller v. Conmm ssioner,

supra. Third, many of WIlnot’'s activities involved foreign
travel, dining, and entertainnent.?'’

J. Concl usi on

Wl not did not engage in his photography activity for

profit. He earned no incone fromthe activity and incurred

7Or the $57,691.60 of photography expenses, $20,949. 86 was
for travel, and $1,495.95 was for neals and entertai nment.
WIlnot’'s receipts indicate that his photography expenses incl uded
atripto Gona Lunds Tivoli, a Swedi sh amusenent park, and the
purchase of a Harry Potter DVD in the Czech Republic.
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i ncreasing |losses that he was unlikely to recoup. He did not
conduct the activity in a businesslike manner or in a manner
simlar to a profitable business. He did not keep records that
hel ped hi m make busi ness decisions, nor did he significantly
attenpt to inprove profitability. He had no genui ne expectation
that his photos would appreciate in value. H's previous success
i n oceanography did not increase his odds of success in
phot ography. And lastly, he used photography | osses to offset
income from other sources and derived substantial pleasure from
traveling and taking photos. His expertise in photographic
techni ques and his large tinme expenditure are insufficient to
outwei gh these factors. Because we find that WInot did not
conduct his photography activity for profit, he cannot deduct any
of his phot ography expenses under section 162 or section 183.
For this reason, we need not determ ne whether W] not
substanti ated hi s expenses.

We have considered all argunents, and contentions not

addressed are neritless, irrelevant, or noot.

To reflect the foregoing,

Deci sion will be entered

for respondent.




