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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to section 7463 of the Internal Revenue Code in effect

when the petition was filed. The decision to be entered is not

revi ewabl e by any other court, and this opinion should not be

cited as authority. Unless otherw se indicated, all subsequent

section references are to the Internal Revenue Code in effect at

relevant tines, and all Rule references are to the Tax Court

Rul es of Practice and Procedure.
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Respondent determ ned a deficiency of $1,913 in petitioner’s
Federal inconme tax for the taxable year 2002. The issues for
decision are: (1) Wiether petitioner qualifies as a head of
househol d under section 2(b), and (2) whether petitioner
qualifies for the earned income credit under section 32(a).

Backgr ound

Sone of the facts have been stipulated, and they are so
found. The stipulation of facts and the attached exhibits are
incorporated by this reference. At the tinme of filing the
petition, petitioner resided in Lakeside, California.

Petitioner previously was married to Warren Wlson (M.

Wl son), and the two resided in Indiana as husband and wife.!
Petitioner and M. WIson were divorced sonetine in 1997. During
their marriage, petitioner and M. WIson had three children.
Thei r daughter RW was born in 1985. Under the divorce decree
petitioner was awarded custody of RWand given the right to claim
her as a dependent for Federal and State inconme tax purposes.
Petitioner did not claimRWas a dependent on her 2002 return;
however, M. WIson apparently did claimRWon his 2002 return.

I n January 2000, petitioner noved fromlIndiana to San Di ego,

California, to attend Thomas Jefferson School of Law (|l aw

! The record is unclear as to the exact date petitioner and
M. WIlson were marri ed.

2 The Court uses only the mnor child s initials.
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school). RWdid not nove to San Diego with petitioner so that
she could remain at her mddle school in Indiana. RWcanme to San
Diego at the end of her eighth-grade school year and spent nost
of her summer with petitioner.

Petitioner and RWdecided that RWwoul d attend Bi shop Luers
Hi gh School (Bishop Luers), a private school in Fort Wayne,
| ndi ana, rather than attend high school in San D ego. The
decision to attend Bi shop Luers was based on RWs desire to
attend the sanme high school that petitioner, RWs brother and
sister, and her aunts and uncles attended. |In addition, many of
RWs friends were going to attend Bi shop Luers. Thus, RW
returned to Indiana in the fall of 2000.

VWhile in school in Indiana, RWIlived with her father for
approximately 1 nonth during the 2002 school year. RWIived at
other tines during the school year with her grandparents,
petitioner’s parents, who also lived in Indiana. During her high
school years RWspent sumers and vacations with petitioner in
San Diego. In 2002, RWIlived in San Diego with petitioner from
t he second week of June to the second or third week of August.

When petitioner noved to San Diego to attend | aw school, she
rented a two-bedroom apartnment. The apartnent had a separate
bedroom for RW which contained sone of RWs bel ongi ngs.
Petitioner paid for all of RWs private school tuition (estimted

at $3,000 to $4, 000 per year), paid for her travel to and from
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| ndi ana and California (estinmated at $400 per round trip), sent
her noney throughout the school year, and bought her cl ot hing.
Petitioner was not required to pay rent to her parents for RWs
living arrangenents, but she did send noney to her parents on
occasi on.

In April 2002, petitioner conpleted a financial aid formfor
RWs tuition. On the form petitioner indicated that she was
RW's noncustodi al parent and that RWs father clainmed RWas a
dependent for tax year 2002. Petitioner listed M. WIson as the
person allowed to clai mthe dependency exenption deduction
because the I RS had advi sed her in past years that M. WIson had
claimed RWand she assuned that M. WIson would continue to
claimRWas a dependent. Petitioner identified herself as the
noncust odi al parent because she lived in California and RWs
school was in Indiana.

Petitioner tinely filed a Form 1040, U.S. Individual Incone
Tax Return, for the taxable year 2002, as a head of househol d and
claimed an earned incone credit. As previously indicated,
petitioner did not claimRWas a dependent; however, M. WIson

did claimRWas a dependent on his 2002 return.?

3 During the trial petitioner appeared to question whether
in fact she mght be entitled to the dependency exenption for RW
It is not entirely clear whether petitioner intended to place the
dependency exenption in issue. Assumng that it was in issue, we
woul d conclude, on the basis of this record, that petitioner was
not entitled to a dependency exenption deduction for RW The

(continued. . .)
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In the notice of deficiency, respondent determ ned that:

(1) Petitioner does not qualify for head-of-household filing
status, and (2) petitioner is not entitled an earned incone
credit.

Petitioner argues that she is entitled to head-of - househol d
filing status and entitled to claiman earned incone credit
because she mai ntai ned a hone that was her daughter’s princi pal
pl ace of abode, and because sections 2(b) and 32(a) allow for a
qualifying child s tenporary absence fromthe honme when the child
attends an educational institution.

Di scussi on

Deductions are a matter of |egislative grace, and taxpayers
must mai ntain adequate records to substantiate the anounts of any

deductions or credits clainmed. Sec. 6001; I NDOPCO, Inc. V.

Commi ssioner, 503 U.S. 79, 84 (1992); sec. 1.6001-1(a), Incone

Tax Regs. Taxpayers generally bear the burden of proving the
Comm ssioner’s determ nations are incorrect. See Rule 142(a);

Welch v. Helvering, 290 U S 111, 115 (1933). The burden as to a

factual issue relevant to the liability for tax may shift to the

Comm ssioner if the taxpayer introduces credible evidence and

3(...continued)
record does not establish that petitioner has satisfied the
support test of sec. 152(e)(1)(A). Since petitioner’s parents
provi ded support (food and shelter) for RWduring the school
year, petitioner has not established the total anobunt of support
for RW See Blanco v. Comm ssioner, 56 T.C. 512, 514 (1971);
Haywood v. Conm ssioner, T.C. Menp. 2002-258.
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satisfies the requirenent to substantiate itens. Sec.
7491(a)(2)(A). Petitioner has not offered any evidence that she
satisfies any of the criteria of section 7491(a)(2)(A). The
burden of proof has not shifted to respondent; therefore, it
remai ns on petitioner.

1. Head of Househol d

Section 1(b) inposes a special tax rate on an individual
filing as a head of household. As relevant herein, section 2(b)
defines a “head of househol d” as an unnmarried individual who
mai ntains as his or her home a household that for nore than one-
hal f of the taxable year constitutes the principal place of abode
of an unmarried child of the individual. Sec. 2(b)(21)(A)(i).

Petitioner’'s eligibility for head-of-household filing status
primarily depends on whether she maintained a home that for nore
than one-half of the taxable year was the principal place of
abode of her daughter. A key factor in resolving this issue is
whet her RW's absence from petitioner’s hone, while attendi ng high
school in Indiana, can be considered a tenporary absence.

I n January 2000, petitioner noved fromIndiana to San
Di ego, California, so that she could attend | aw school. RWIived
with petitioner in Indiana before petitioner noved to San Di ego.
Petitioner’s nove to San Di ego occurred in the mddle of RWs
ei ght h-grade school year. RwWdid not nove to San Diego with

petitioner. Before fall 2000, petitioner assumed that RwWwoul d
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nove with her to San Diego. Instead, RWremained in Indiana,
conpl eted her eighth-grade year, then cane to San Di ego for the
summer after the end of the school year. RWhad expressed
reservations about living in San D ego and convinced petitioner
to allow her to remain in Indiana to attend high school for the
next 4 years.

Accordingly, petitioner did not nmaintain a principal place
of abode for RWw thin the neaning of the statute. RWdid not
nove to San Diego to live with petitioner permanently. RWdid
not consider petitioner’s honme in San D ego as her principal
pl ace of abode; therefore, petitioner did not naintain her hone
as the principal place of abode for RW

A tenporary absence, however, where the child fails to
occupy the abode because of special circunstances, such as
education or vacation, and where the child is absent for |ess
than 6 nonths of the taxable year of the taxpayer, wll not
prevent the taxpayer fromclaimng the status of head of
househol d. Sec. 1.2-2(c)(1), Inconme Tax Regs. A child s absence
wi |l not prevent the taxpayer from being considered as
mai ntai ning a household if: “(i) it is reasonable to assune that
t he taxpayer or such other person will return to the househol d,
and (ii) the taxpayer continues to maintain such household or a
substantially equi val ent household in anticipation of such

return.” 1d.



- 8 -

RWs absence frompetitioner’s principal place of abode was
not a tenporary absence. RW“did not wish to nove away from her
school” when petitioner noved to San Diego in 2000, and she did
not travel to San Diego until the end of the school year. RW
resided in two places in Indiana, her father’s hone and her
grandparents’ honme. RWIived with petitioner for approximtely 9
weeks during the summer of 2002. A short tine before RW
graduated from high school (years after 2002), RWrented an
apartnment in Indiana with sonme friends. RWcontinued to live in
| ndi ana after she graduated from high school. RWs absence from
petitioner’s honme was not tenporary. RWnever noved to San D ego
W th petitioner.

On the basis of the record, we conclude that petitioner did
not maintain a household that was the principal place of abode of
RWfor nore than one-half of the year. Respondent is sustained
on this issue.

2. Earned | nconme Credit

Section 32(a)(1) allows an eligible individual an earned
income credit against the individual’s inconme tax liability.
Section 32(¢c)(1) (A (i), in pertinent part, defines an “eligible
i ndividual” as “any individual who has a qualifying child for the
taxable year”. A qualifying child includes a son or daughter of
t he taxpayer who has the “same principal place of abode [within

the United States] as the taxpayer for nore than one-half of such
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taxabl e year”. Sec. 32(c)(3)(A(ii) and (B)(i)(l). “Principal

pl ace of abode” is not defined in the provisions relating to the
earned incone credit. However, the provisions dealing with head-
of - househol d filing status are anal ogous. Sec. 2(b)(1); H Conf.
Rept. 101-964, at 1037 (1990), 1991-2 C.B. 560, 564; sec. 1.2-
2(b) and (c), Incone Tax Regs.

We have al ready concluded that petitioner did not maintain a
princi pal place of abode for RWas it relates to her status of
head of household. W cone to the sane concl usion here.
Petitioner did not provide a principal place of abode for RWfor
more than half of the 2002 taxable year. Respondent is sustained
on this issue.

Petitioner may, however, still qualify for the earned inconme
credit. An individual who does not have a qualifying child may
be eligible under section 32(a) for an earned incone credit,
subj ect to, anong other things, phaseout |limtations.

Merriweather v. Conmissioner, T.C Menop. 2002-226; Briggsdaniels

v. Comm ssioner, T.C Meno. 2000-105, affd. 2 Fed. Appx. 848 (9th

Cir. 2001). An individual who does not have a qualifying child
is eligible for an earned incone credit if: (1) The individual’s
princi pal place of abode is in the United States; (2) the

i ndi vidual, or his or her spouse, has attained the age of 25 but

not the age of 65 at the close of the taxable year; and (3) the
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i ndi vidual is not a dependent for whom a deduction is all owed
under section 151. Sec. 32(c)(1)(A(ii).

On this record, the Court was satisfied that petitioner was
at least 25 years of age and had not attained age 65 before 2002,
and that she was not a dependent for whom a deduction was al |l owed
under section 151. However, petitioner would be eligible only if
her nodified adjusted gross income were |ess than $10,710. See
Rev. Proc. 2001-13, sec. 3.03(1), 2001-1 C. B. 337, 339.

We hold that petitioner does not qualify as a head of
househol d, nor does petitioner qualify for the earned incone
credit under section 32(c)(1)(A)(i). Petitioner may qualify for
the earned incone credit under section 32(c)(1)(A(ii).

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




