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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

COLVI N, Judge: Respondent sent Notices of Determ nation
Concerning Collection Action(s) Under Section 63202 (Lien) and/or
6330 (Levy) to petitioners in which respondent determ ned that it
was appropriate to file liens with respect to petitioners’ unpaid
i ncome taxes for 1996-2001 and that respondent may proceed with
proposed |l evies for the years 1999-2001.

We sustain respondent’s determnations to proceed with
collection of petitioners’ incone tax liabilities for 1996-2001.

FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.

A. Petitioners

Petitioners lived in Pal mCoast, Florida, when the petitions
were filed. During the years in issue through the tinme of trial,
Homer W Wnans (petitioner) worked as a consultant to hospitals
and petitioner Nancy L. Wnans (Ms. Wnans) worked as a nurse.
On a date not stated in the record, petitioner filed with his
enpl oyer a Form W4, Enpl oyee Wthhol ding Al owance Certificate,
in which he clained that he was exenpt from Federal incone tax

wi t hhol di ng.

2 Unl ess otherw se provided, section references are to the
| nternal Revenue Code as anended and in effect for the years in
i ssue.
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I n 2000, petitioner received wages of $57,123.30 from
KForce.com Inc., in Tanpa, Florida, and Ms. Wnans received
wages of $25,540.96 from Fl agler Hospital in St. Augustine,
Florida. Petitioner received wages of $86, 743, $80, 645, $57, 019,
and $66, 314 during the years 2001, 2002, 2003, and 2004,
respectively. Ms. Wnans received annual wages of about $30, 000
during 2001-2004.

B. Petitioners’ |Incone Tax Returns and Respondent’s Notices of
Defi ci ency

Petitioners filed Fornms 1040, U.S. Individual Incone Tax
Return, for 1996-2001 in which they entered zeros for incone,
tax, and anount owed. Petitioners attached to their Forns 1040
witten statenents consisting solely of tax-protestor rhetoric,
including: (1) No section of the Internal Revenue Code nakes
themliable for incone tax or requires that inconme taxes be paid
on the basis of a return; (2) the Privacy Act Notice indicates
that petitioners are not required to file inconme tax returns; (3)
no statute allows respondent to change petitioners’ return; and
(4) the word “incone” is not defined in the Internal Revenue Code
and only applies to corporate activity.

In a letter to petitioners dated January 16, 2002,
respondent stated that their return for 2000 was frivol ous and
that they should seek advice from conpetent tax counsel

Respondent told petitioners the legal requirenents for filing a
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Federal inconme tax return and gave petitioners the opportunity to
submt a corrected return.

Respondent determ ned that petitioners had unreported wage
and sel f-enpl oynent i nconme based on third-party information
returns submtted to respondent for each of the years 1996-2001.
Respondent | ater mailed notices of deficiency to petitioners for
1996- 2001. Petitioners tinmely received the notices of
deficiency. They did not file a petition for redeterm nation
with the Tax Court because they asserted that the notices were
i nvalid.

C. Respondent’s Coll ection Notices and Petitioners’ Requests
for an Adnministrative Hearing

Respondent assessed the taxes and additions to tax
determned in the notices of deficiency for 1996-2001.

On Septenber 23, 2000, respondent nailed to petitioner a
Final Notice of Intent to Levy and Notice OF Your Right to a
Hearing Under Section 6330 for 1996-1998. Al though petitioner
contends that he submtted to respondent a Form 12153, Request
for Collection Due Process Hearing, challenging the |l evy notice,
the record does not include a copy of the request. |n Novenber
2003, respondent began to collect petitioners’ unpaid taxes for
1996- 1998 by | evying on petitioner’s wages.

I n Decenber 2003, petitioners filed wth the Taxpayer
Advocate Service (TAS) a Form 911, Application for Taxpayer

Assi stance Order, for 1996-2000. Petitioners also submtted to
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the TAS a Form 433-A, Collection Information Statenent for Wage
Earners and Sel f- Enpl oyed I ndividuals. [In January 2004,
respondent’s collection division conplied with a TAS request to
reduce the amount that it was collecting frompetitioner’ s wages
to $500 per week. At the tinme of trial, respondent continued to
col | ect approxi mately $500 per week from petitioner’s wages.

Respondent also mailed to petitioners Notices of Federal Tax
Lien Filing and Notice of Your Right to a Hearing Under Section
6320 for 1996-2001 and Notices of Intent to Levy and Notice O
Your Right to a Hearing Under Section 6330 for 1999-2001.
Petitioners tinely filed with respondent’s O fice of Appeals
(Appeals Ofice) a Form 12153, Request for Collection Due Process
Hearing, in response to each of the collection notices.
Petitioners attached to each Form 12153 witten statenents
containing only tax-protestor rhetoric.

D. Events Leadi ng to Respondent’s Coll ecti on Determ nati ons

By letter to petitioners dated March 8, 2004, the Appeals
O fice generally explained the adm nistrative process and sent
Forns 4340, Certificate of Assessnents, Paynents, and O her
Specified Matters, for the years 1996-2001. By letter to
petitioners dated May 24, 2004, respondent’s settlenent officer
said that he had reviewed and rejected their clains, and that he
had verified that the assessnents were proper by review ng Forns
4340 for the years in issue. He also said that petitioners would

have a brief period of tine to present an alternative to the
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collection actions in question. He invited petitioners to
request a date and tinme for a hearing.

Al t hough petitioner informed the Appeals Ofice that he
would wite to schedule a hearing, he did not do so. Respondent
of fered petitioners several opportunities to propose collection
alternatives or to provide other information. Petitioners did
not do so.

E. Respondent’s Notice of Deternination

On July 6, 2004, respondent’s Appeals Ofice sent to
petitioners a joint Notice of Determ nation Concerning Collection
Action(s) for 1999. 1In the notice, the Appeals Ofice determ ned
that the lien for 1999 was properly filed and that respondent may
proceed to collect petitioners’ unpaid tax for 1999 by levy. OOn
July 8, 2004, respondent’s Appeals Ofice sent to petitioner a
Notice of Determ nation Concerning Collection Action(s) for the
years 1996, 1997, 1998, 2000, and 2001. 1In the notice, the
Appeals Ofice determned that the liens for each of those years
were properly filed and that respondent may proceed to coll ect
petitioner’s unpaid taxes for 2000 and 2001 by levy. Petitioners
filed tinely petitions challenging the notices described above.

F. Mbrt gage For ecl osure

On January 20, 2005, Countryw de Hone Loans, Inc.
(Countrywi de) filed a conplaint against petitioners in the

Crcuit Court of the 7th Judicial Grcuit for Flagler County,
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Florida, to foreclose a nortgage. Petitioners filed an answer
and counterclaimto Countryw de’s conpl ai nt.
OPI NI ON
The issue for decision is whether respondent correctly
determned to proceed with collection of petitioners’ tax for
1996- 2001.

A. Petitioners’ Contentions

Petitioners contend that respondent’s determ nations to
proceed with collection should be overturned on the grounds that:
(1) They never received valid notices of deficiency; (2) no
section of the Internal Revenue Code makes themliable for
Federal inconme taxes; (3) respondent failed to give thema notice
and demand for paynent of the taxes in question; (4) respondent
failed to give themverification that all applicable | aws and
adm ni strative procedures were followed in this matter; and (5)
collection of the taxes in question would inpose an undue
hardshi p on them

B. Di scussi on

1. VWhet her Petitioners Received Valid Notices of
Defi ci ency

Al t hough petitioners stipulated that they received notices
of deficiency for 1996-2001, they contend that the notices were
invalid. Petitioners contend that they were inproperly precluded
fromchall enging their underlying tax liability for tax years
1996- 2001. They base this contention on their claimthat the

notices of deficiency they received were not valid because the
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Secretary did not prepare or issue the notices of deficiency and
because petitioners did not receive a copy of the order
del egating authority fromthe Secretary to the Director of the
Service Center who prepared and issued the noti ces.
Petitioners’ contention |acks nerit. The Secretary or his
or her delegate may issue notices of deficiency. Secs. 6212(a),

7701(a)(11)(B) and (12)(A)(i); see Nestor v. Conmm ssioner, 118

T.C. 162, 165-166 (2002). The Secretary’s authority to issue
notices of deficiency was del egated to the District Director and
also to the Director of the Service Center who issued the notices

of deficiency in this case. See Nestor v. Conmm Ssioner, supra;

Stanps v. Comm ssioner, 95 T.C 624, 630-631 (1990), affd.

wi t hout published opinion 956 F.2d 1168 (9th G r. 1992); Kell oqgg

v. Comm ssioner, 88 T.C 167, 172 (1987); Perlnutter v.

Comm ssi oner, 44 T.C. 382, 385 (1965), affd. 373 F.2d 45 (10th

Cr. 1967); secs. 301.6212-1(a), 301.7701-9(b), Proced. & Adm n.
Regs. A taxpayer nmay contest the existence or anount of his or
her underlying tax liability at a section 6330(b) hearing only if
the taxpayer did not receive a notice of deficiency for or

ot herwi se have an opportunity to dispute that tax liability.

Sec. 6330(c)(2)(B); Goza v. Conmm ssioner, 114 T.C 176, 182

(2000). Section 6330(c)(2)(B) bars petitioners from contesting

the exi stence or amount of their tax liabilities for 1996-2001 in
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this proceedi ng because they received notices of deficiency for
t hose years.?®

2. Whet her Respondent Is Required To ldentify for

Petitioners Internal Revenue Code Sections \Wich Mke
Them Li abl e for Federal |nconme Tax

Petitioners contend that respondent is required to tell them
whi ch I nternal Revenue Code sections nmake themliable for Federa
income tax. W disagree. Respondent is not required to identify
t he Code sections which establish petitioners’ liability for tax,

additions to tax, or penalties. See Nestor v. Conm ssioner,

supra at 167.

3. VWhet her Respondent |Issued a Valid Notice and Denand for
Paynent for Each Year In |Issue

Petitioners contend that respondent did not issue a valid
noti ce and demand for paynent for each year in issue. W
di sagr ee.

Section 6330(c) (1) does not require the Comm ssioner to use
any particul ar docunent to neet the notice and denmand

requi renent. Kaye v. Conm ssioner, T.C Meno. 2003-74; WAagner V.

Conmi ssioner, T.C. Menp. 2002-180; see al so Roberts v.

Comm ssioner, 118 T.C 365, 371 (2002). The formon which a

notice of assessnent and denmand for paynent is made is irrel evant

3 Petitioners may not contend that they did not receive
sel f-enpl oynent i ncone because they may not dispute the
underlying tax liability. Moreover, petitioners’ assertion that
no provision of the Internal Revenue Code nmakes themliable for
Federal inconme taxes is frivol ous.
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as long as it gives the taxpayer the information required under

section 6303. Hughes v. United States, 953 F.2d 531, 536 (9th

Cr. 1992).
Respondent is required to show that the notices and demand
were sent to petitioners’ |ast known address, not that

petitioners received them United States v. Chila, 871 F.2d

1015, 1019 (11th Gr. 1989); Pursifull v. United States, 849

F. Supp. 597, 601 (S.D. Ohio 1993), affd. 19 F.3d 19 (6th Gr.

1994); Kaye v. Conm ssioner, supra. Respondent may rely on Form

4340 to show that notice and demand was nuailed to petitioners.

Hansen v. United States, 7 F.3d 137, 138 (9th Cr. 1993); United

States v. Chila, supra.

The record includes a notice and demand for each year in
i ssue. The Fornms 4340 show that respondent sent to petitioners
noti ces of bal ance due for the tax years involved, and
petitioners do not deny receiving these notices. A notice of
bal ance due constitutes a notice and demand for paynent under

section 6303(a). Craig v. Comm ssioner, 119 T.C 252, 262-263

(2002).

4. VWhet her Respondent |Is Required To Provide to
Petitioners Documents Fromthe Secretary Verifying That
Al Legal and Procedural Requirenents Wre Mt

Petitioners contend that respondent is required to give them
docunents fromthe Secretary verifying that all |egal and

procedural requirenents were net. W disagree.
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Internal revenue |aws and regul ations do not require the
Appeal s officer to give the taxpayer a copy of the del egation of
authority fromthe Secretary to the person (other than the
Secretary) who signed the verification required under section

6330(c)(1). Nestor v. Conm ssioner, supra at 166-167.

Simlarly, the Appeals officer is not required to give the
taxpayer a copy of the verification that the requirenents of any
applicable law or adm nistrative procedure have been net. 1d. at
166; sec. 6330(c)(1l). Sections 301.6320-1(e)(1) and 301. 6330-
1(e) (1), Proced. & Adm n. Regs., require that the Appeals officer
obtain verification before issuing the determ nation, not that he
or she provide it to the taxpayer.

Before the trial in this case, respondent gave petitioners
copies of Forns 4340 relating to their 1996-2001 tax years which
showed that the anpbunts at issue were properly assessed.
CGenerally, courts have held that Form 4340 provides at |east
presunptive evidence that a tax has been validly assessed under

section 6203. See e.g., Huff v. United States, 10 F. 3d 1440,

1445 (9th GCr. 1993); Hefti v. Internal Revenue Service, 8 F. 3d

1169, 1172 (7th Gr. 1993); Geiselman v. United States, 961 F.2d

1, 5-6 (1st Gr. 1992); Rocovich v. United States, 933 F. 2d 991,

994 (Fed. Cir. 1991); United States v. Chila, supra at 1017-1018;

United States v. Mller, 318 F.2d 637, 638-639 (7th GCr. 1963);

Davis v. Comm ssioner, 115 T.C. 35, 40-41 (2000).
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Respondent properly determ ned that the requirenents of
applicable law or adm nistrative procedures were net.
Petitioners did not show that there was any irregularity in the
assessnent procedure that woul d rai se a question about the
validity of the assessnents.

5. Har dshi p

At trial, petitioners contended that respondent’s collection
activities wll inpose an undue hardship on themand the matter
shoul d be remanded to respondent’s Appeals O fice for further
consideration. W disagree.

Generally, this Court does not consider argunents, issues,
or other matter known to the taxpayer but not raised during the
col l ection hearing or otherw se brought to the attention of the

Appeals Ofice. Mgana v. Conmm ssioner, 118 T.C. 488, 493 (2002)

(taxpayer not permtted to raise in the judicial proceeding

il ness and hardshi p as defenses to the Conm ssioner’s collection
action where those nmatters were known to but not raised by the

t axpayer during the adm nistrative proceeding);* see al so sec.
301.6320-1(f)(2), Q & A-F5, Proced. & Adm n. Regs. Like the

t axpayers i n Magana, petitioners knew about their hardship claim

4 O her cases so holding include Zapara v. Conmm ssioner,
124 T.C. 223, 243 (2005); Kendricks v. Conm ssioner, 124 T.C. 69,
79 (2005); Keene v. Conm ssioner, 121 T.C 8, 18 (2003);
Washi ngton v. Conmm ssioner, 120 T.C. 114, 123-124 (2003); Mller
v. Conmm ssioner, 115 T.C. 582, 589 n.2 (2000), affd. 21 Fed.
Appx. 160 (4th Cr. 2001).
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during the adm nistrative process and coul d have but did not
raise it.

The settlenent officer assigned to petitioners’ case offered
petitioners several opportunities to propose collection
alternatives or to provide other pertinent information. However,
petitioners responded with nothing but frivol ous argunents.
Petitioners did not make an offer in conprom se, offer to pay
t heir delinquent taxes under an installnent plan, or tell the
settlenment officer that petitioner had requested assi stance on
hardshi p grounds fromthe Taxpayer Advocate Service. Petitioners
did not give the Appeals Ofice the opportunity to conduct an
i ndependent review of their financial circunstances. O her than
submtting a copy of the Countryw de conplaint, petitioners
of fered the Court no support for their hardship claim

Petitioners are in their |late 50s and have both been
gainfully enployed in recent years. There is no indication (a)
how petitioners used the funds that should have been w thheld
frompetitioner’s wages, (b) that petitioners have dependents or
unusual financial demands, or (c) that the proposed collection
actions woul d cause petitioners to be unable to pay their
reasonabl e basic living expenses. See sec. 301.6343-1, Proced. &

Adm n. Regs.



7. Concl usi on

Petitioners had the opportunity to present information
relating to financial hardship at the adm nistrative and judici al
stages of this cases, but preferred to nmake frivol ous argunents.
We sustain respondent’s determ nations.

To reflect the foregoing,

Deci sions will be

entered for respondent.




