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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GOEKE, Judge: The issue for decision concerns the taxation
of income froma partnership in which petitioner holds |egal

title but of which he denies that he is the beneficial owner.
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Respondent determ ned Federal inconme tax deficiencies and
additions to tax against petitioner as foll ows:

Additions to Tax
Year Deficiency Sec. 6651(a)(1) Sec. 6651(a)(2) Sec. 6654

2000 $26, 790 $6, 028 $6, 698 $1, 441
2001 14, 075 3, 167 3,519 557
2002 20, 904 4,703 4,076 699
2003 15, 870 3,571 2,142 409

After concessions, the issues for decision are:

(1) Wether petitioner is liable for tax on partnership
i nconme fromMartinique Realty Associates, L.P. (Martinique),
during the years at issue. W hold petitioner is not |iable;

(2) whether petitioner is liable for additions to tax for
failure to file under section 6651(a)(1l), failure to pay under
section 6651(a)(2), and failure to pay estinmated taxes under
section 6654(a) for the years at issue.! W hold petitioner is
not |i able.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts, the acconpanying exhibits, and the
stipulation of settled issues are incorporated herein by this
reference. Petitioner resided in Mintreal, Quebec, Canada, at

the tinme of filing his petition.

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure. Anmpunts are rounded to
t he nearest doll ar.
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During the years at issue petitioner held legal title to an
18.879-percent limted partnership interest in Mrtinique.
Martinique is a limted partnership that owns real estate in New
York.? Petitioner acquired legal title to the Martinique
partnership interest fromhis late father, Joseph Wndheim in
1976.

In 1959 Joseph W ndheimfornmed Les Pronotions Taillon
Limtee (Taillon).® Before 1981 Joseph Wndheimwas Taillon’s
sol e shareholder. At the tinme of Joseph Wndheims death in 1981
he had transferred all of his Taillon stock to petitioner and
petitioner’s sister. From 1981 through 2003 petitioner and his
sister each owned 50 percent of Taillon. Petitioner served as an
officer and director of Taillon fromat |east 1981 through 2003.
Taillon was a famly investnment management conpany wth
investnments in securities and real estate. Taillon maintained a
bank account (the Taillon account) with Toronto Dom ni on Bank (TD
Bank). Before the years at issue petitioner treated the Taillon
account as a famly bank account with his nother, sister, and
wife. The famly nenbers used the Taillon account to pay their

personal |iving expenses and routinely deposited their

2Martini que was fornerly known as Martini que Twel ve Kew
Gar dens Cor p.

3Taillon was originally incorporated as Efficiency
Devel opnent, Ltd., and changed its nane in 1967
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personal funds into the account. During this time petitioner did
not have a personal bank account.

Over tinme disputes arose between petitioner and his sister
over the managenent of Taillon. Petitioner instituted a | awsuit
in Canada to liquidate Taillon. 1In the |iquidation action
petitioner accused his sister of m sappropriating Taillon’s
assets and excluding himfrom Taillon’s business and operations
begi nning in 1995. The court found that petitioner and his
sister had agreed to divide Taillon’s managenent in 1995, and
after 1995 the sister managed the real estate investnents and
petitioner managed the stock portfolio, which subsequently becane
wort hl ess. The Canadi an court denied petitioner’s request to
i quidate Taill on.

Fam |y disputes continued after 1995. Petitioner’s sister
and not her continued to use the Taillon account to cash checks.
When petitioner’s nother and sister nmade deposits into the
Taill on account, they would withdraw the deposits shortly
thereafter. During this tine the account generally maintained a
nom nal bal ance. Petitioner remained an authorized signatory on
the Taillon account but did not use the account during the years
at issue. Taillon did not pay petitioner’s personal expenses
during the years at issue.

In 1998 petitioner brought an action against TD Bank in a

Canadi an court (the Canadian |awsuit) for negligently honoring
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three distribution checks from Martinique totaling $149,635. The
checks were payable to petitioner in care of his nother.
Martinique mailed the checks to petitioner’s nother’s address
consistent wth past practice. Petitioner’s sister signed her
nmot her’ s nanme to endorse the checks, deposited the checks into
the Taillon account, and shortly thereafter w thdrew the
deposited funds. Before discovering the three distribution
checks giving rise to the Canadi an | awsuit, petitioner was not
aware that Martinique issued distribution checks in his nane in
care of his nother. TD Bank inpleaded petitioner’s nother,
sister, and Taillon as defendants in the Canadian | awsuit.

In response to the Canadi an | awsuit petitioner’s nother
filed a lawsuit in New York against petitioner and Martinique to
prohi bit Martinique fromissuing distribution checks to
petitioner. |In Decenber 2000 the New York court awarded
petitioner’s nother a constructive trust over distributions paid
wWith respect to the partnership interest to which petitioner held
legal title and ordered Martinique to pay all distributions to
petitioner’s nmother until entry of a decision in the Canadi an
lawsuit. The New York court further ordered Martinique to follow
t he Canadi an court’s decision regarding distributions. The New
York court found that petitioner’s father transferred the
Martini que partnership interest to petitioner’s name for

conveni ence only because petitioner was living in New York at the
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time. The New York court found that petitioner’s nother and
sister had an interest in the Martinique distribution checks but
did not expressly address who hel d beneficial ownership of the
partnership interest.

In July 2001 the Canadi an court determ ned that petitioner
had a beneficial interest in Martinique. The Canadi an court
further held that TD Bank negligently honored the Mrtinique
checks and that petitioner was the owner of the proceeds fromthe
three checks. The Canadi an court ordered TD Bank to pay the
proceeds of the three distribution checks to petitioner and
ordered petitioner’s nother and sister to indemify TD Bank for
the paynment. TD Bank, Taillon, petitioner’s nother, and his
sister appealed. During the pendency of the appeal Martinique
continued to pay distribution checks to petitioner’s nother
pursuant to the New York court order

Fol |l ow ng the Canadi an court’s decision petitioner attenpted
to transfer beneficial ownership of the Martinique partnership
interest to his mnor child and legal title to his wife.

However, Martinique refused to transfer ownership of the
partnership interest because the Canadian | awsuit was still

pendi ng. I n Novenber 2003 the Canadi an appell ate court reversed
the lower court’s decision and held that TD Bank was not
negligent in honoring the checks because petitioner’s sister was

aut horized to conduct transactions wth respect to the Taillon
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account on the basis of the famly’'s past practices. The
Canadi an appel |l ate court did not address who held benefici al
ownership of the Martinique partnership interest. The question
of beneficial ownership was not material to the Canadi an
appel l ate court’s decision because the lawsuit was agai nst TD
Bank and not petitioner’s nother or sister. After the Canadi an
appel l ate court decision, petitioner contacted an attorney
regardi ng an action against his sister. The attorney infornmed
petitioner that the statute of Iimtations barred any further
action. Petitioner did not initiate any legal action to redirect
paynment of the Martinique distribution checks or to recover past
di stributions paid to his nother.

For each year at issue Martinique issued a Schedule K-1
Partner’s Share of Incone, Credits, Deductions, etc., in
petitioner’s name in care of his nother with respect to the
partnership interest to which petitioner held legal title.
Petitioner did not file an incone tax return or pay incone tax
for any year at issue.

OPI NI ON

A partner must take into account his distributive share of
each item of partnership incone, gain, |oss, deduction, and
credit when determ ning his individual incone tax. Sec. 702(a).
Each partner is taxed on his distributive share of partnership

i nconme regardl ess of whether the income is actually distributed.
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Vecchio v. Comm ssioner, 103 T.C. 170, 185 (1994); sec. 1.702-

1(a), Incone Tax Regs.

Al t hough petitioner holds record title to the Martinique
partnership interest, he contends that he was not the beneficial
owner for Federal tax purposes during the years at issue.
Beneficial ownership, not legal title, determ nes ownership for

Federal incone tax purposes. Ragghianti v. Comm ssioner, 71 T.C.

346, 349 (1978), affd. wi thout published opinion 652 F.2d 65 (9th

Cr. 1981); Pac. Coast Misic Jobbers, Inc. v. Conm ssioner, 55

T.C. 866, 874 (1971), affd. 457 F.2d 1165 (5th Cr. 1972). The
determ nation of the beneficial ownership of a partnership

interest is made at the partner level. Gigoraci v.

Comm ssioner, T.C Meno. 2002-202. Beneficial ownership is not a

partnership itemsubject to the partnership unified audit and
litigation procedures enacted by the Tax Equity and Fi scal
Responsibility Act of 1982, Pub. L. 97-248, sec. 402, 96 Stat.
648. 1d.

Beneficial ownership is determ ned by actual command over
the property or enjoynent of its econom c benefits. Hang v.

Comm ssioner, 95 T.C. 74, 80 (1990); Cepeda v. Comm ssioner, T.C.

Meno. 1994-62, affd. w thout published opinion 56 F.3d 1384 (5th
Cr. 1995). In determ ning beneficial ownership the Court
consi ders who has the greatest nunber of attributes of ownership.

Ragghi anti v. Commi ssioner, supra at 349; Baird v. Conmni ssioner,
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68 T.C. 115, 124 (1977). Relevant factors include receipt of
econom ¢ benefits fromthe partnership interest, control over the
di sposition of the partnership interest, obligations and risks
Wth respect to the partnership interest, and the manner in which
the parties treat the partnership interest. See G ahamv.

Comm ssioner, T.C Meno. 2005-68, affd. 257 Fed. Appx. 4 (9th

Cr. 2007); see also Godt & McKay Realty, Inc. v. Conm SsSioner,

77 T.C. 1221, 1237-1238 (1981).

We hold that petitioner was not the beneficial owner of the
Martinique partnership interest during the years at issue.
Petitioner did not have the ability to direct or control the
di sposition of the partnership interest. He could not alienate,
encunber, or receive assets in redenption of the partnership
i nterest as respondent contends. Although the New York court
order created a constructive trust over only the distribution
checks and not the partnership interest, the New York order
effectively prevented petitioner fromtransferring legal title
and beneficial ownership. After entry of the New York order,
petitioner requested that Martinique transfer legal title to his
wi fe and beneficial ownership to his daughter. Martinique
refused to honor the request because the ownership issue was not
resolved in the Canadian | awsuit, which was on appeal .

In addition, petitioner did not receive an econom c benefit

fromthe partnership interest during the years at issue.
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Martini que issued the distribution checks to petitioner’s nother.
For a significant portion of the years at issue, Decenber 2000 to
Novenber 2003, the New York court order directed paynment of the
di stribution checks to petitioner’s nother. Petitioner credibly
testified that he did not receive any distributions from
Martinique during the years at issue. W find that Mrtini que
mai | ed any distributions nade either before or after the New York
order to petitioner’s nother in accordance with Martini que’s past
practice. There is no evidence in the record that petitioner’s
not her deposited the distribution checks she received during the
years at issue into the Taillon account or that petitioner
benefited in any way fromthe distributions. Petitioner credibly
testified that he did not use the Taillon account to pay his
personal expenses during the years at issue. Petitioner no
| onger lived at a fam|y-owned residence and was on increasingly
bad terns with his sister. In the light of the famly disputes
and ongoing litigation, it is reasonable to assune that
petitioner’s nother and sister did not deposit the distribution
checks into the Taillon account. W acknow edge t hat
petitioner’s argunent that he is not the beneficial owner of the

partnership interest is inconsistent with his positions in
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previous |lawsuits.* Despite this inconsistency, we find
petitioner’s testinony to be credible.

Respondent argues that the |ower court in the Canadi an
lawsuit was the only court to decide the question of beneficial
ownership. The Canadi an | ower court decision does not preclude
petitioner fromcontesting his beneficial ownership for Federal
t ax purposes because that court decision was reversed on appeal .

See Hudson v. Conm ssioner, 100 T.C 590, 593 (1993) (collateral

est oppel does not apply to a trial court's conclusions of |aw or
findings of fact when an appellate court has vacated, reversed,

or set aside the trial court’s decision), affd. w thout published
opinion 71 F.3d 877 (5th Cr. 1995). The Canadi an appel |l ate
court did not address who was the beneficial owner of the
partnership interest. Petitioner argues that the New York court
order still controls paynent of the distribution checks to his
not her because the Canadi an | awsuit did not resolve the ownership
issue or the right to receive the Martinique distributions.
Respondent argues that petitioner could have pursued further

| egal action to enforce his ownership rights but instead decided

“‘Respondent al so points out an inconsistency in petitioner’s
trial testinony that Taillon stopped paying his personal expenses
in 1995 and the findings of the Canadian court in the |iquidation
action that he used the Taillon account to pay his personal
expenses at least until 1998. In its May 2003 deci sion denying
i qui dation the Canadi an court nmade no findings with respect to
the years at issue. W do not find this discrepancy to be
significant for purposes of the years at issue.
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to allow his nother to continue to receive the Martini que
distributions. Irrespective of whether petitioner could have
initiated further legal action, we find that petitioner was not
the beneficial owner during the years at issue.

Petitioner’'s late father transferred legal title of the
partnership interest to petitioner for purposes of convenience
because petitioner was living in New York at the tinme. See Hook

v. Conmm ssioner, 58 T.C 267, 276 (1972) (attorney held record

ownership of stock as an accommodation to his client). At no
time has the famly treated petitioner as the beneficial owner of
the partnership interest. Nor has petitioner acted as the
beneficial owner of the partnership interest, except during the
unsuccessful litigation and his unsuccessful attenpt to transfer
the partnership interest. Petitioner’s nother received the
partnership distributions both before and during the years at
issue. While petitioner may have benefited fromthe
distributions in prior years because they were deposited into the
Taill on account, we find that petitioner did not receive an
econom ¢ benefit fromthe distributions during the years at
i ssue.

Accordingly, we hold that petitioner is not the benefici al
owner of the Martinique partnership interest and is not subject
to tax on the partnership incone attributable to the partnership

i nterest. Petitioner is not liable for the additions to tax
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because respondent has not established that there is an
under st atenent or underpaynent of tax for the years at issue.
See sec. 7491(c); Rule 142(a).

To reflect the foregoing,

Deci sion will be entered

for petitioner.




