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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case. Unless otherw se indicated, subsequent

section references are to the Internal Revenue Code, as anended,
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and all Rule references are to the Tax Court Rules of Practice
and Procedure.

Petitioner and her former spouse filed a joint Federal
incone tax return for the taxable year 2002, reporting that
$15, 701 was owi ng. The amount was not paid at the time the
petition was filed and remains unpaid. No notice of deficiency
was issued pertaining to petitioner’s 2002 joint return. This
case involves petitioner’s election of equitable relief from
liability for Federal income tax for 2002 under section 6015(f).
Respondent determ ned that petitioner is not entitled to such
relief. The sole issue for decision is whether respondent abused
his discretion by denying petitioner’s clains for relief under
section 6015(f).

This case was submtted fully stipulated pursuant to Rule
122 on July 3, 2006. At the tine the petition was fil ed,
petitioner’s | egal residence was G and Prairie, Texas.

Petitioner was narried to Jeffrey D. Poe, Sr. (M. Poe),
during the year in issue. The record is silent as to when the
marriage occurred. They separated in Novenber of 2002, and their
divorce was finalized on May 28, 2003. Petitioner was enpl oyed
by Sout hwest Airlines during the year in issue. M. Poe was
unenpl oyed for the majority of taxable year 2002.

Petitioner tinely filed a joint return with M. Poe for

2002. Petitioner prepared this return herself. On the return,
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petitioner and M. Poe reported the follow ng incone: Wages in
t he anount of $77,418, distributions fromindividual retirenent
accounts in the amount of $50,501, unenpl oynent conpensation in
t he amobunt of $11, 165, and other incone in the amobunt of $5, 023.
The return reported a total incone tax due for 2002 of $27, 263.
Federal income tax withheld as shown on the Forms W2 and 1099
was $11,562. As previously stated, petitioner and M. Poe
reported a tax due of $15,701. They neither paid the tax at the
time the return was filed, nor paid any portion of the tax since
t hen.

Petitioner filed a Form 8857, Request for |Innocent Spouse
Relief, on October 15, 2003, requesting equitable relief from
l[tability for the underpaynent of tax. |In petitioner’s request
for equitable relief, she clains that prior to their divorce, M.
Poe had been unenpl oyed for nore than 2 years, which forced her
to cash in an | RA account held in her nane. Petitioner further
clainms that she should only be held responsible for one-half of
the tax as their divorce decree indicates, and therefore, any
Federal inconme tax liability with respect to the taxable year
2002 shoul d be split equally.

On Novenber 2, 2004, respondent issued a Notice of
Det erm nati on Concerni ng Your Request for Relief Under the
Equitabl e Relief Provision of Section 6015(f) to petitioner

denying her relief for taxable year 2002. Respondent denied
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relief for the reasons that the tax liability was associated with
i ncome exclusively derived frompetitioner’s enploynent, and that
there was no evidence of marital abuse or econom c hardship.

Petitioner argues in her petition that she is entitled to
relief fromjoint and several liability under section 6015(f).
The petition enunerates two argunents: first, that but for M.
Poe’s inability and/or refusal to find steady enpl oynent,
petitioner would not have had to resort to cashing in her IRA
account to support their famly through the worst of tines, and
second, that their divorce decree specifies, with respect to
t axabl e year 2002, that she and M. Poe would each be liable for
nevernore than 50 percent of the tax due. Pursuant to Rule 325

and King v. Conmm ssioner, 115 T.C 118 (2000), respondent served

M. Poe with notice of this proceeding and his right to
intervene. He did not, however, file a notice of intervention
and did not appear or otherwi se participate in this case.

A taxpayer generally may petition this Court for review of
the Comm ssioner’s determ nation denying relief under section
6015. Sec. 6015(e)(1)(A). On July 25, 2006, this Court issued

Billings v. Conmmi ssioner, 127 T.C. 7 (2006), holding that the

Court does not have jurisdiction to review the Conm ssioner’s
denial of relief under section 6015(f) in a stand-al one section
6015(f) case where no deficiency has been asserted. The Tax

Relief and Health Care Act of 2006, Pub. L. 109-432, div. C, sec.
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408, 120 Stat. 3061, anmended section 6015(e)(1) to provide that
this Court may review the Conm ssioner’s denial of relief under
section 6015(f) in cases where no deficiency has been asserted.?
Accordingly, this Court has jurisdiction to review respondent’s
determ nation that petitioner is not entitled to relief under
section 6015(f) fromtax due but not paid on her joint Federal
incone tax return for 2002.

Cenerally, married taxpayers may elect to file a Federal
incone tax return jointly. Sec. 6013(a). Each spouse filing a
joint returnis jointly and severally liable for the accuracy of
the return and the entire tax due. Sec. 6013(d)(3). Under
certain circunstances, however, section 6015 provides relief from
this general rule.

A taxpayer may be considered for relief under section
6015(f) where there is an unpaid tax or deficiency for which

relief is not avail able under section 6015(b) or (c).2? Section

! The legislative amendnent applies “with respect to
l[tability for taxes arising or remaining unpaid on or after the
date of the enactnent of this Act.” The date of enactnent was
Dec. 20, 2006. See Tax Relief and Health Care Act of 2006, Pub.
L. 109-432, div. C, sec. 408, 120 Stat. 3061

2 A prerequisite to granting relief under sec. 6015(b) or
(c) is the existence of a tax deficiency or, as referred to in
vari ous cases, an “understatenent of tax”. Sec. 6015(b)(1)(B)
(c)(1); Block v. Conmm ssioner, 120 T.C. 62, 65-66 (2003). The
requi renment that a proposed or assessed deficiency be present
precludes, in this case, petitioner fromseeking relief under
sec. 6015(b) or (c) for the underpaynent of incone tax reported
on the joint return for the year in issue but not paid at the

(continued. . .)
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6015(f) (1) provides that a taxpayer nmay be relieved fromjoint
and several liability if it is determ ned, after considering al
facts and circunstances, that it is inequitable to hold the
taxpayer liable for the unpaid tax or deficiency. This Court
reviews the Conmm ssioner’s denial of relief pursuant to section
6015(f) under an abuse of discretion standard. Butler v.

Comm ssioner, 114 T.C 276, 287-292 (2000). The Court defers to

the Comm ssioner’s determnation unless it is arbitrary,
capricious, or wthout sound basis in fact. Jonson v.

Comm ssi oner, 118 T.C. 106, 125 (2002), affd. 353 F.3d 1181 (10th

Cr. 2003). Wether the Conm ssioner’s determ nation was an

abuse of discretion is a question of fact. Cheshire v.

Comm ssi oner, 115 T.C. 183, 198 (2000), affd. 282 F.3d 326 (5th

Cir. 2002). The requesting spouse bears the burden of proving

that there was an abuse of discretion. Abelein v. Comm SSioner,

T.C. Meno. 2004-274.

The Comm ssi oner has prescribed guidelines that are
considered in determning whether it is inequitable to hold a
requesting spouse liable for all or part of the liability for any
unpaid tax or deficiency. Section 6015(f) provides, in part,
that a taxpayer may be relieved fromjoint and several liability

if it is determned that, taking into account all the facts and

2(...continued)
time that the return was fil ed.
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circunstances, it is inequitable to hold the taxpayer liable for
the unpaid tax, and relief is not avail abl e under section 6015(b)
or (c). As directed by section 6015(f), the Comm ssioner has
prescri bed guidelines in Rev. Proc. 2003-61, 2003-2 C. B. 296,
nodi fying Rev. Proc. 2000-15, 2000-1 C. B. 447, that are to be
used in determning whether it is inequitable to hold a
requesting spouse liable for all or part of the liability for any
unpaid tax or deficiency.® The requesting spouse nust satisfy
seven conditions (threshold conditions) before the Comm ssioner
w Il consider a request for relief under section 6015(f). Rev.
Proc. 2003-61, sec. 4.01, 2003-2 C.B. at 297. |In this case,
respondent disagrees that petitioner satisfies the seventh
requirenent, that the inconme tax liability fromwhich the
requesti ng spouse seeks relief is attributable to an itemof the
nonr equesting spouse. W agree. |In the year in issue, 82
percent of the total incone reported on the Federal incone tax
return is attributable to petitioner. The IRA distribution
received in that year is conpletely attributable to petitioner.
Accordingly, we conclude that petitioner did not neet the

threshold conditions for relief.

SRev. Proc. 2000-15, 2000-1 C. B. 447, was superseded by Rev.
Proc. 2003-61, 2003-2 C.B. 296, which is effective as to requests
for relief filed on or after Nov. 1, 2003, and for requests for
relief pending on Nov. 1, 2003, as to which no prelimnary
determ nation |etter had been issued as of that date.
Petitioner’s application for relief was filed after Nov. 1, 2003,
on Apr. 30, 2004.
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In this case, even though petitioner failed to neet al
seven of the threshold requirenents, respondent did consider
other factors after petitioner appeal ed respondent’s initial
determ nation. Nanely, respondent applied Rev. Proc. 2003-61
sec. 4.02, 2003-2 C.B. at 298, which lists factors to be
considered in determ ning whether to grant equitable relief for
under paynent. Equitable relief under section 6015(f) for an
under paynent of tax will ordinarily be granted by the
Comm ssioner if all three of the following criteria are net: (1)
The requesting spouse is divorced, is |legally separated, or has
been physically separated for 1 year fromthe nonrequesting
spouse at the tine relief is requested; (2) the requesting spouse
di d not know or have reason to know that the incone tax liability
woul d not be paid at the tine the joint return was signed; and
(3) the requesting spouse wll, absent relief, suffer economc
har dshi p.

Petitioner was divorced from her ex-spouse in 2003 and
therefore satisfies the first element. The second el enent is not
met under these facts because at the tinme the return was fil ed,
she knew that the incone tax liability was not being paid.
Finally, as to the third el ement, whether the requesting spouse
will suffer economc hardship if relief is not granted,
petitioner has failed to prove that she woul d be unable to pay

her reasonable basic living expenses were relief denied. See
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sec. 301.6343-1(b)(4)(i), Proced. & Adm n. Regs. Therefore, we
conclude that petitioner does not qualify for relief under Rev.
Proc. 2003-61, sec. 4.02, 2003-2 C.B. at 298.

Were the requesting spouse satisfies the seven threshold
conditions set forth in Rev. Proc. 2003-61, sec. 4.01, but does
not qualify for relief under Rev. Proc. 2003-61, sec. 4.02, she
may still be granted relief if, upon taking into account all the
facts and circunstances, it would be inequitable to hold the
requesting spouse liable for all or part of the unpaid
deficiency. Rev. Proc. 2003-61, sec. 4.03, 2003-2 C.B. at 298,
lists six factors to be considered in determ ning whether to
grant equitable relief. Again, when considering petitioner’s
appeal , al though respondent naintained that petitioner did not
nmeet the seventh threshold requirenent, he would nonethel ess
consi der other factors. Accordingly, we now address petitioner’s
request in the light of those factors.

In this case, petitioner and M. Poe divorced in 2003;
therefore, she satisfies the first factor. Wth respect
to the second factor, petitioner nust show that she woul d be
unabl e to pay basic reasonable |iving expenses if relief were not

granted. See Monsour v. Conm ssioner, T.C Meno. 2004-190.

Bei ng unabl e to pay basic reasonable living expenses woul d anpunt
to econom ¢ hardship. Sec. 301.6343-1(b)(4)(i), Proced. & Adm n.

Regs. Petitioner has not alleged that denial of her request for
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relief would result in economc hardship. She is gainfully
enpl oyed. Rather, she has argued only that it would be unfair
for her to be responsible for one-half of the liability as she
has primary custody of the couple’s two minor children and has
not received regular child support fromM. Poe. The Court fails
to see, and petitioner has neither raised as an issue or
established through factually credible evidence, that she would
suffer econom c hardship if her request for relief fromjoint
l[iability were deni ed.

As to the third factor, as discussed earlier, petitioner
knew at the tinme that the tax liability was reported that the
l[iability was not being paid. Rev. Proc. 2003-61, sec. 4.03,
specifically states that actual know edge by the requesting
spouse that the liability is not being paid is a strong factor
wei ghi ng against relief. This strong factor may be overcone only
if the factors in favor of equitable relief are particularly
conpelling. W conclude that they are not.

As to the fourth factor, petitioner points to | anguage in
t he divorce decree which states that, with regard to the 2002
t axabl e year, both petitioner and M. Poe would be liable for
one-hal f of any deficiency arising fromtheir 2002 Federal incone
tax return. W note, however, that in denying her initial
request for relief, respondent informed petitioner that, while he

was denying petitioner’s individual request for relief, both she
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and M. Poe remained jointly and severally liable for any
l[tability owed. This statenent accords with the terns of the
coupl e’ s divorce decree. Petitioner first asks us to disregard
and supplant the ternms in her divorce decree so as to absol ve her
of any personal liability with respect to the underpaynent at
issue. Petitioner then argues that because she was “forced” to
wi t hdraw funds, and that “ERI SA [otherw se] protects plan noney
and requires a QDRO [qualified donestic relations order] to
determ ne the percentage in which to split * * * assets”, ERI SA
“preenpts the IRS in this manner”, thereby |eaving respondent
with no authority to hold her liable with respect to the
under paynent at issue. Petitioner is both incorrect and
m sgui ded with respect to both of the foregoing argunents.

First, it is beyond the purview of this Court to sinply
di sregard and/ or supplant the terns of a divorce decree. W
nei ther possess jurisdiction to do so, nor are we a court of
equity.* Second, ERISA is actually part of the Internal Revenue
Code, not separate fromit. Therefore, it would be incorrect to
state that part of the Code supplants the Code itself. Finally,
petitioner inplores that this Court both “honor the divorce
decree” and, at the sane tine, disregard those terns to hold

petitioner not liable for one-half of the underpaynent.

4 W note, however, that the proper venue for asserting such
a claimwuld be in the formof a civil action against her ex-
spouse in a court with jurisdiction to hear such a case.
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Petitioner argues that we should do this, in particular, because
“she woul d not have waived a jury if she had known” otherw se.
These argunents sumrari ze the contradi ctory and m sgui ded
approach which petitioner advances throughout the entirety of her
case; the operative divorce decree specifically states that both
petitioner and M. Poe are to remain jointly and severally liable
for any liability stenming from 2002, and a jury would only be a
possibility had petitioner paid the tax due and then filed a
claimfor refund, and if denied, sued in District Court. There
are no jury trials in the Tax Court, and we cannot entertain
petitioner’s insinuation that we should be conpelled to find, as
a jury mght, in her favor as a matter of equity.

As to the fifth factor, petitioner received a substanti al
benefit in that she did not pay any of the anmount of underpaynent
from 2002.

Finally, and with respect to the sixth factor, the record is
silent as to whether petitioner has nade a good faith effort to
conply with inconme tax laws in taxable years follow ng the year
in issue. Therefore, we consider this factor neutral.

Petitioner’s failure to satisfy the seven threshold
conditions set forth in Rev. Proc. 2003-61, sec. 4.01, and al
but one of the factors in Rev. Proc. 2003-61, sec. 4.03, is
determnative. On these facts and circunstances, the Court hol ds

that there was no abuse of discretion by respondent in denying
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relief to petitioner under section 6015(f). The Court,

t herefore, sustains that denial.

Deci sion will be entered

for respondent.




