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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: Respondent determ ned deficiencies of $1,600
and $88,434 in petitioner Roger Wl man’s (M. Wl man’s) and
petitioner Caroline Wolman’'s (Ms. Wl nmn's), collectively
petitioners’, Federal inconme taxes for 1998 and 1999,
respectively (years in issue). The sole issue for decision is

whet her petitioners’ receipt of $20,000 and $550,000, in 1998 and
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1999, respectively, in exchange for an assignnent of a right to
receive future lottery installnment paynents constitutes ordi nary
i ncone or capital gain during the years in issue.

Unl ess otherwi se noted, all section references are to the
I nternal Revenue Code in effect for the years in issue. Anmounts
are rounded to the nearest dollar.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioners resided in Littleton, Colorado.

In 1988, M. Wl man purchased a conputer and a conputer
program “Lotto Challenger”. Beginning in January 1989, M.

Wbl man used this programto choose nunbers each week for the
lottery.

On April 2, 1994, M. Wl nman won $1, 500,000 in the Col orado
lottery. The lottery prize anount was payable in 25 annual
instal |l ments beginning on April 4, 1994, and ending on April 4,
2018. M. Wl man reported the first five annual lottery
i nstal |l ment paynents received as ordinary inconme on his

respective Federal tax returns.



On or about June 29, 1998, M. Wl nman entered into a sale
agreenent with Capital First Financing (Capital First), which
st at ed:

Lottery Wnner hereby sells and assigns to Purchaser and its

assigns all Lottery Wnner’s right, title, and interest in

and to the Assigned Paynents, including without limtation,
the right to receive the Assigned Paynents fromthe State

Lottery, and all related benefits and rights. * * *

This sal e agreenent was effective as of the lottery install nent
paynment due on April 4, 1999. The total face anount of M.

Wl man’s interest in the remaining lottery installment paynents
was $1, 298,107. The contract sales price for the 20 renmi ning
lottery installment paynments was $20, 000 in advance and $550, 000
upon cl osing on or about January 8, 1999.

On Septenber 23, 1998, the District Court for the Gty and
County of Denver, Col orado, issued an order approving M.

Wbl man’ s assignnent of his interest in the remaining lottery
i nstal |l ment paynents to Capital First.

On petitioners’ 1998 and 1999 Federal incone tax returns,
they reported the sale of M. Wlman's interest in the remaining
lottery installment paynents as the sale of a capital asset for
$20, 000 and $550, 000, respectively. On the Schedules D, Capital
Gai ns and Losses, attached to the tax returns, petitioners

reported a cost basis of zero for the paynents for 1998 and did

not report a cost basis for the paynents for 1999.
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Respondent sent petitioners a notice of deficiency in which
respondent determ ned that the anmounts received from Capital
First fromthe assignnment of the rights to the remaining lottery
instal l ment paynments were not the result of the sale of a capital
asset, and the anpunts were not capital gains. Respondent
determ ned that these anounts were includable as ordinary incone.
Petitioners tinely filed a petition with the Court to dispute
respondent’ s determ nation.
OPI NI ON
The parties di spute whether petitioners’ receipt of $20, 000
and $550, 000 i n exchange for the assignnent of M. Wl man' s right
to receive future lottery installnment paynents constitutes
ordinary income or capital gain during the years in issue.
Resol ution of this issue depends on whether M. Wl man’s right to
receive the remaining lottery installnent paynents was a capital
asset within the nmeaning of section 1221.
We find the facts in the instant case indistinguishable in

substance fromthe facts in our opinion of Davis v. Conm SsSioner,

119 T.C. 1 (2002), and cases relying on that opinion, in which a
t axpayer assigned a right to future lottery install ment paynents
inreturn for a | unp-sum payout at a discounted value froma

third party. 1d. at 3; Watkins v. Comm ssioner, T.C. Meno. 2004-

244: Lattera v. Comm ssioner, T.C. ©Mno. 2004-216; d opton v.

Conmi ssioner, T.C. Menp. 2004-95; Sinpson v. Conmm ssioner, T.C
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Meno. 2003-155; Johns v. Commi ssioner, T.C Meno. 2003-140:;

Boehne v. Commi ssioner, T.C Meno. 2003-81. W held in each of

these cases that a right to future lottery installnent paynents
did not constitute a capital asset wthin the nmeaning of section

1221.1 Davis v. Commi ssioner, supra at 7; Watkins v.

1 SEC. 1221. CAPI TAL ASSET DEFI NED

For purposes of this subtitle, the term“capital asset”
means property held by the taxpayer (whether or not
connected with his trade or business), but does not
i ncl ude- -

(1) stock in trade of the taxpayer or other
property of a kind which would properly be included in
the inventory of the taxpayer if on hand at the close
of the taxable year, or property held by the taxpayer
primarily for sale to custoners in the ordinary course
of his trade or business;

(2) property, used in his trade or business, of a
character which is subject to the allowance for
depreciation provided in section 167, or real property
used in his trade or business;

(3) a copyright, aliterary, nusical, or artistic
conposition, a letter or nmenorandum or simlar
property, held by--

(A) a taxpayer whose personal efforts created
such property,

(B) in the case of a letter, nenorandum or
simlar property, a taxpayer for whom such
property was prepared or produced, or

(C) a taxpayer in whose hands the basis of
such property is determ ned, for purposes of
determ ning gain froma sale or exchange, in whole
or part by reference to the basis of such property
in the hands of a taxpayer described in
subpar agraph (A) or (B)

(continued. . .)
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Conmi ssi oner, supra; Lattera v. Conm ssioner, supra; Copton v.

Conmi ssi oner, supra; Sinpson v. Conm ssioner, supra; Johns v.

Conmi ssi oner, supra; Boehnme v. Conm ssioner, supra. G ven the

simlarity of facts, it would serve no purpose to repeat the

anal ysis provided in Davis v. Conm ssioner, supra. See also Sec.

State Bank v. Conmm ssioner, 111 T.C 210, 213-214 (1998)(“The

doctrine of stare decisis generally requires that we follow the

hol di ng of a previously deci ded case, absent speci al

justification.”), affd. 214 F.3d 1254 (10th C r. 2000).
Petitioners try to distinguish thenselves fromthe Davis v.

Commi ssi oner, supra, line of cases because of M. Wl nman's

“investment” of time and noney. Petitioners do not have any

Y(...continued)

(4) accounts or notes receivable acquired in the
ordi nary course of trade or business for services
rendered or fromthe sale of property described in
par agraph (1);

(5) a publication of the United States Governnent
(1 ncluding the Congressional Record) which is received
fromthe United States Governnent or any agency
t hereof, other than by purchase at the price at which
it is offered for sale to the public, and which is held
by- -

(A) a taxpayer who so received such
publication, or

(B) a taxpayer in whose hands the basis of
such publication is determ ned, for purposes of
determ ning gain froma sale or exchange, in whole
or in part by reference to the basis of such
publication in the hands of a taxpayer described
i n subparagraph (A).
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uni que argunents that woul d cause us to stray fromthe hol ding we

reached in Davis v. Conm ssioner, supra; the end result is the

sanme. The relevant events occurred after M. Wl man won the
lottery, i.e., the assignnent of future lottery install nent
paynments, and those events do not change his receipt of ordinary
incone into gain froma sale of a capital asset.

Further, petitioners’ argunent that their assignnent of al
rights and benefits related to the lottery install nment paynents
caused the character of the transaction to change nust also fail.

In Lattera v. Conm ssioner, supra, the taxpayers simlarly

assigned their “rights, title, and interest in the lottery prize”
to athird party, and we held that the anount received by the
taxpayers fromthe third party for the assignment of future
|ottery paynments was ordinary inconme, not capital gain. See also

United States v. Maginnis, 356 F.3d 1179, 1186-1187 (9th Cr

2004) (concluding that a sale of an entire interest in a lottery
Wi nning is “not a persuasive reason to treat the sale of that
right as a capital gain.”).

Pursuant to Davis v. Conm ssioner, supra, and its progeny,

we hold that the amounts received by petitioners from Capital
First in exchange for M. Wlmn's right to receive the remaining
lottery installnment paynents are ordinary inconme and not capital

gai ns.
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I n reaching our holding herein, we have considered al

argunents nade, and, to the extent not nentioned above, we

conclude that they are noot, irrelevant, or wthout nerit.
To reflect the foregoing,

Deci sion will be

entered for respondent.




