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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect when the petition was filed.! Pursuant to

section 7463(b), the decision to be entered is not revi ewabl e by

1 Unl ess otherwi se indicated, section references are to the
| nt ernal Revenue Code, and Rule references are to the Tax Court
Rul es of Practice and Procedure.
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any other court, and this opinion shall not be treated as
precedent for any other case.

Petitioners filed a joint Federal inconme tax return for
t axabl e year 2004. Respondent determ ned that petitioners failed
to include in income $150,000 in distributions fromindividual
retirement accounts (IRA) in petitioner Kenneth Wodard' s nane,
and respondent issued a notice of deficiency determning a
$27,606 deficiency and a $5,521 accuracy-rel ated penalty pursuant
to section 6662(a).

The sol e issue for decision is whether petitioner Kenneth
Woodard is liable for the accuracy-rel ated penalty.?

Backgr ound

The parties have stipulated sone of the facts, and we so
find. W incorporate the stipulation of facts and the attached
exhibits by this reference. Wen they filed the petition,
petitioners resided in M nnesot a.

Trudi Wodard was born in 1954, and Kenneth Wodard
(hereafter M. Wodard) was born in 1955. Petitioners married in
1980, and in 2009 a M nnesota court entered a decree dissolving

their marriage.

2 After petitioners filed the petition, petitioner Trudi
Wbodard requested relief under sec. 6015, comonly referred to as
i nnocent spouse relief. The Internal Revenue Service granted her
request for conplete relief fromjoint liability under sec.
6015(b). Petitioner Kenneth Wodard does not dispute that Trudi
Whodard is entitled to this relief, and he concedes that the IRA
di stributions are taxabl e incone.
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M. Whodard hol ds an undergraduate degree in accounting. He
earned a master’s of business adm nistration from Harvard
Busi ness School. He was a certified public accountant (C. P. A ),
but he allowed his C P.A license to | apse. He worked as a
conputer programmer for 20 or nore years before trial

On Novenber 5, 2004, the Vanguard G oup (Vanguard)
di stributed $50,000 to M. Wodard from his Vanguard contri butory
| RA.  On Novenber 22, 2004, Vanguard distributed $50,000 to him
fromhis Vanguard rollover IRA. On Decenber 14, 2004, Vanguard
converted $50,000 fromthe contributory IRAto a Roth IRA. On a
Form 1099-R, Distributions From Pensions, Annuities, Retirenent
or Profit-Sharing Plans, |IRAs, Insurance Contracts, etc.,
Vanguard reported two $50, 000 distributions fromthe contributory
| RA and one $50, 000 distribution fromthe rollover |RA

Vanguard sent distributions totaling $100,000 to M.
Wodard.® M. Wodard deposited that anount into his personal
checki ng account in 2004.

In February 2005 M. Wodard wired funds to Anmanda M Mahn
pursuant to demand notes and statutory nortgage docunents
executed on February 4 and 11, 2005, by Ms. Mahn as debtor and

Hunter Financial, LLC, as lender. M. Wodard pronptly recorded

% The $50, 000 converted fromthe contributory IRAto a Roth
| RA apparently remained invested in a Roth | RA at Vanguard.
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the nortgages in Mnnesota. The |oan docunents specified
interest at 16 percent.

At the tinme of recordation, a prior nortgage on the sane
property funded in January 2005 by Lake State Federal Credit
Uni on (Lake State) had not been recorded. On Septenber 13, 2005,
M. Wodard filed articles of organization to establish Hunter
Fi nancial, LLC (hereafter Hunter Financial), as a business entity
registered wwth the State of M nnesota secretary of state.

After Lake State failed to receive nortgage paynents from
August through Novenber 2005, it discovered that its nortgage had
not been recorded, that the warranty deed on the property had
been altered to add Ms. Mahn’s nane, and that the altered
warranty deed had been used to obtain nortgage financing from
Hunter Financial. On Decenber 5, 2005, Lake State commenced a
forecl osure action against the property, notifying al
i enhol ders and joi ning them as def endants.

The M nnesota district court granted summary judgnent to
Lake State against Hunter Financial, finding the alleged nortgage
bet ween Hunter Financial and Ms. Mahn void. |In an unpublished
opi nion the M nnesota Court of Appeals affirned the summary
judgnent, stating that a nortgage nust be delivered to the
nortgagee to be valid and that a nonexistent |egal entity cannot
accept delivery of a nortgage. Accordingly, because Hunter

Fi nanci al was not registered until Septenber 2005, it could not
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have taken delivery in February 2005; thus, the nortgage granting

it a property interest in February 2005 was void.* Lake State

Fed. Credit Union v. Tretsven, No. A07-1542 (Mnn. C. App. July

15, 2008) (slip op. at 6).

Trudi Wodard was not involved with M. Wodard’ s finances
and was not aware that he had taken any distributions fromhis
| RAs in 2004. M. Wodard prepared the couple’s joint Federal
incone tax return for 2004, but he did not report any of the
$150, 000 in I RA distributions.

Respondent issued a notice of deficiency determning a
$27, 606 deficiency and a $5,521 accuracy-rel ated penalty, both
resulting fromthe $150,000 in unreported distributions.® As
i ndi cated, supra note 2, M. Wodard concedes that the
distributions are taxable inconme in 2004, but he chall enges the

section 6662(a) accuracy-related penalty.?®

4 M. Wodard alleges that Ms. Mahn secured ot her nortgages
on the sanme property, and the record reflects that Ms. Mahn was
convi cted of bank fraud in 2006.

> Respondent did not determ ne an additional tax under sec.
72(t). Al though respondent’s counsel indicated that the
additional tax should apply to the $100, 000 Vanguard di stri buted
to M. Wodard, she did not assert an additional deficiency. See
sec. 6214(a).

6 M. Wodard sought to but ultinmately did not file a notion
to allow himto claima deduction for a theft |oss for the anpunt
he wired to Ms. Mahn to fund the private nortgages. M. Wodard
did not fund these |oans until 2005. Thus, a theft or bad debt
coul d not have occurred until 2005 or later, and a deduction
therefore woul d not be allowable for taxable year 2004. Only

(continued. . .)
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Di scussi on

Section 6662(a) and (b)(1) and (2) inposes a penalty equal
to 20 percent of any underpaynent of tax that is attributable to
negl i gence or disregard of rules or regulations or to a
substanti al understatenent of incone tax. The term “negligence”
includes any failure to nmake a reasonable attenpt to conply with
the provisions of the internal revenue laws. Sec. 6662(c); sec.
1.6662-3(b) (1), Incone Tax Regs. The term “disregard” includes
any carel ess, reckless, or intentional disregard. Sec. 6662(c);
sec. 1.6662-3(b)(2), Incone Tax Regs.

An understatement of inconme tax is “substantial” if it
exceeds the greater of 10 percent of the tax required to be shown
on the return or $5,000. Sec. 6662(d)(1)(A). An
“understatenent” is defined as the excess of the tax required to
be shown on the return over the tax actually shown on the return.
Sec. 6662(d)(2)(A).

By virtue of section 7491(c), respondent has the burden of
production with respect to the accuracy-related penalty. To neet
t his burden, respondent nust produce sufficient evidence
indicating that it is appropriate to inpose the penalty. See

H gbee v. Conm ssioner, 116 T.C 438, 446 (2001). Once

5(...continued)
t axabl e year 2004 is before the Court. Accordingly, M.
Wodard' s | oss after taxable year 2004 does not affect the issue
to be decided herein.
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respondent neets this burden of production, M. Wodard nust cone
forward with persuasive evidence that respondent’s determ nation

is incorrect. See Rule 142(a); Hi gbee v. Comm ssioner, supra at

446.

Respondent satisfied his burden of production under section
7491(c) because the record shows that petitioners substantially
understated their incone tax for the year in issue. See sec.

6662(d) (1) (A (ii); Hi gbee v. Comm ssioner, supra at 446.

Section 6664 provides a defense to the penalty if a taxpayer
establishes that there was reasonabl e cause for the underpaynent

and that he acted in good faith. Sec. 6664(c)(1); Neonatol ogy

Associates P.A. v. Comm ssioner, 115 T.C 43, 98 (2000), affd.

299 F.3d 221 (3d CGr. 2002); sec. 1.6664-4(a), Incone Tax Regs.
The determ nati on of whether a taxpayer acted with reasonabl e
cause and in good faith is made on a case-by-case basis, taking
into account all the pertinent facts and circunstances. Sec.
1.6664-4(b) (1), Incone Tax Regs. Cenerally, the nost inportant
factor is the extent of the taxpayer’s effort to assess the
proper tax liability, including reliance on the advice of a tax
return preparer. |d. An honest m sunderstanding of fact or |aw
that is reasonabl e considering the taxpayer’s educati on,
experience, and know edge may indicate reasonabl e cause and good
faith. 1d. M. Wodard bears the burden of proving that he

acted with reasonabl e cause and in good faith. See sec.
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6664(c)(1); see also Hi gbee v. Conm ssioner, supra at 446; sec.

1.6664-4(a), Incone Tax Regs.

M. Wodard expl ai ned that he thought he had a self-directed
| RA and that he intended to reinvest the $100,000 in private
nortgages. He searched the Internet for information about self-
directed I RAs, and he followed advice he found on line. He
deposited the $100,000 into his personal checking account and
wred the funds fromthat account to Ms. Mahn as nortgagor.

As indicated supra note 2, M. Wodard agrees that receiving
the distribution from Vanguard and depositing the noney into his
personal checking account in Novenber 2004, then paying the funds
fromthat account to the nortgagor in February 2005 did not
effect a rollover of the retirement assets that would qualify for
continuing deferral of taxation under section 408(d)(3). He did
not address the Roth I RA conversion at trial, and he concedes
that he is liable for income tax on the entire $150, 000
di stributed by Vanguard. However, he argues that he intended
that the $100,000 remain in a self-directed IRA, that this is a
conplicated area of the law, that he never intended to defraud
the Governnent, that he reaped no personal benefit fromthe noney
(all of which he lost when it was stolen by Ms. Mahn, who was
then incarcerated for fraud), and finally that he should not be
Iiable for the accuracy-related penalty because he foll owed

Internet instructions in managing his self-directed |IRA
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M. Wodard nmakes no argunent relative to his having
reasonabl e cause and acting in good faith in not reporting incone
from his $50,000 conversion froma traditional IRAto a Roth IRA
Accordingly, we sustain the accuracy-related penalty as to the
portion of the underpaynent attributable to this unreported
i ncone.

M. Whodard asks the Court to accept that his research on
the Internet using the Google search engine provided himwth
reasonabl e cause for the position he took when filing his 2004
Federal inconme tax return; to wit, not reporting |IRA
di stributions he comm ngled with other funds by depositing the
distributions into his checking account because he l|later invested
those funds in private nortgages. M. Wodard has not provided
the Court with any information about the sources of the
informati on he found on the Internet.

Good-faith reliance on advice from an i ndependent, conpetent
professional as to the tax treatnment of an item nmay neet the

reasonabl e cause requirenent. Neonatology Associates, P.A V.

Commi ssi oner, supra at 98; sec. 1.6664-4(b), Incone Tax Regs. A

t axpayer nust act with ordinary business care and prudence to

cl ai m reasonabl e cause. Neonat ol ogy Associ ates, P.A. V.

Conmi ssi oner, supra at 98.

M. Wodard clainms that he relied on informati on found on

unspecified Wb sites witten by unidentified individuals or
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organi zations. Fromthe record, it is not clear that he
gquestioned the provenance or accuracy of the information he found
t hrough the Googl e search engine.” Wthout know ng the sources
of the information, it is inpossible for the Court to determ ne
that those sources were conpetent to provide tax advice.
Accordi ngly, we cannot conclude that M. Wodard exerci sed
ordi nary business care and prudence in selecting and relying upon
the information he found on line. As a result, we find that he
has not shown reasonable cause for failing to report the
distributions fromhis IRA on the 2004 Federal income tax return.
Not having found reasonabl e cause, we need not consi der whet her
M. Wodard acted in good faith. See sec. 6664(c)(1).

Respondent’ s determ nations including the accuracy-rel ated
penalty will be sustained as to M. Wodard. The parties agree
that Trudi Wodard is entitled to conplete relief fromliability
for taxable year 2004, and our decision will reflect their

agr eenment .

An appropriate order and

decision will be entered.

" W recogni ze that petitioner had not worked as an
accountant for years before filing the 2004 return, but his
accounting degree, MB. A, and C.P.A training, no matter how
stal e, undoubtedly taught himwhat sources could be relied upon
as definitive; such as, for exanple, the Internal Revenue Code
and the incone tax regul ations, both of which are readily
avai l abl e on the Internet.



