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CHABOT, Judge: This case was heard pursuant to section
7463.' The decision to be entered is not revi ewabl e by any ot her
court, and this opinion shall not be treated as a precedent for

any other case. Sec. 7463(b).

1 Unless indicated otherwi se, all section references are to
sections of the Internal Revenue Code of 1986 as in effect for
the year in issue, except as to sec. 7463, which is as in effect
for proceedi ngs comenced on the date the petition in the instant
case was fil ed.
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Respondent determ ned a deficiency in Federal individual
i nconme tax and an accuracy-rel ated penalty under section 66622
agai nst petitioner for 2003 in the respective anounts of $12,470
and $2, 494.
The issues for decision are:
(1) Whether petitioner is entitled to any
deduction for--
(a) Medical and dental expenses;
(b) enpl oyee busi ness expenses; and
(c) charitable contributions;
and, if so, then in what anounts; and
(2) whether petitioner is liable for an accuracy-
related penalty and, if so, then in what anount.

Backgr ound

The stipulations and the stipulated exhibits are
i ncorporated herein by this reference.

When the petition in the instant case was filed, petitioner
resi ded i n Pennsyl vani a.

During 2003 petitioner worked as a registered nurse for 11
different health care providers--3 in Philadel phia, Pennsylvania,

2 in Sparks, Maryland, and 1 in each of the foll ow ng

2 At trial respondent’s counsel clarified that the penalty
is for substantial understatenent of inconme tax and not for
negl i gence or any other category to which sec. 6662 applies.
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Pennsyl vania cities--Plynouth Meeting, Lafayette Hll, Wndnoor,
Bensal em Darby, and Chalfont. |In 2003 petitioner resided in
Lansdowne, Pennsyl vani a.

Petitioner was paid (and reported) an aggregate of $79, 089
as wages and salaries for her services as a registered nurse,?
from whi ch Federal incone tax of $4,393 was wi t hhel d.

Petitioner’s 2003 adjusted gross incone was $79, 424,
consi sting of $79,089 of wages and salary, $15 of interest, and a
$320 State and | ocal inconme tax refund.

Table 1 shows the anmounts petitioner clained on the Schedul e
A, Item zed Deductions, attached to her 2003 Form 1040, U.S.

| ndi vi dual | ncone Tax Return.

Table 1
Medi cal and dental expenses $26, 400
Less: 7.5-percent floor 5, 957
Deducti on $20, 443
State and | ocal incone taxes 4,152
Charitabl e contri butions
(cash or check) 17, 000

Unr ei mbur sed enpl oyee expenses $18, 500

3 All but $7,500 of this aggregate was reported on Forns W
2, Wage and Tax Statenent. The renaining $7,500 was reported on
a Form 1099-M SC, M scel | aneous | nconme, and was desi gnat ed

t hereon as “Nonenpl oyee conpensation”. Petitioner included this
$7,500 in the anbunt she reported as “Wages, salaries, tips,
etc.”. She did not report this as business incone, she did not

cl ai m “above-the-1ine” deductions, and she did not show a self-
enpl oynent tax liability on her tax return. Respondent neither
determ ned nor asserted that petitioner had a self-enploynent tax
l[tability in addition to her ch. 1 tax liability. Both sides
appear to treat this $7,500 as income frompetitioner’s

regi stered nurse services as an enpl oyee; we do so al so, w thout
further exploration.



Less: 2-percent floor 1,588
Deducti on 16,912
Total item zed deducti ons 58, 507

Respondent disallowed the entire $58,507 of clainmed item zed
deductions, and instead allowed the $4, 750 standard deduction.*
Petitioner has not kept receipts relevant to her taxes since she
started working in 1965.

In 2003 petitioner paid nedical and dental expenses. Her
2003 nedi cal and dental expenses that were not conpensated for by
i nsurance or otherw se did not exceed $5, 957.

In 2003 petitioner paid expenses in connection wth her
trade or business as an enpl oyee perform ng services as a
regi stered nurse. See supra note 3. Her 2003 enpl oyee busi ness
expenses di d not exceed $1, 588.

In 2003 petitioner nmade charitable contributions. Her 2003
charitabl e contributions did not exceed $598. See supra note 4.

Petitioner’s 2003 tax return did not adequately disclose the
rel evant facts affecting the tax treatnent of any of the
di sal | oned deductions. Petitioner did not have reasonabl e cause

for the positions she took on her 2003 tax return.

4 Because the standard deduction of $4, 750 exceeds
petitioner’s clainmed $4, 152 deduction for State and | ocal incone
t axes, respondent disallowed all of petitioner’s item zed
deductions and all owed the standard deduction. However,
respondent does not dispute the $4, 152 deduction, which would be
taken into account if we were to conclude that nore than $598 of
t he di sputed deductions (after any appropriate “floors”) are
al | owabl e.
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Di scussi on

| tem zed Deducti ons

A | n General

In general, the Comm ssioner’s determnations as to matters
of fact in the notice of deficiency are presuned to be correct,
and the taxpayers have the burden of proving otherwi se. See Rule

142(a);°® Welch v. Helvering, 290 U S 111, 115 (1933).

Petitioner has not contended that section 7491 applies so as to
shift the burden of proof; on the record in the instant case, if
such a contention had been nmade, then we woul d have concl uded
that the requirenents of section 7491(a)(2) have not been net,
and so the burden of proof would not have been shifted.

W w il consider first the nedical expenses, then the
enpl oyee busi ness expenses, and then the charitable
contri butions.

B. Medi cal Expenses

Petitioner is entitled to deduct her nedical expenses, but
only “to the extent that such expenses exceed 7.5 percent of
[ her] adjusted gross incone.” Sec. 213(a).

On her 2003 tax return, petitioner clainmed $26, 400 of
medi cal and dental expenses, subtracted $5,957 (7.5 percent of

$79, 424 adj usted gross incone), and clainmed the remaining $20, 443

5 Unless indicated otherwise, all Rule references are to the
Tax Court Rules of Practice and Procedure.
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as an item zed deduction. Respondent disallowed the entire
$26, 400. Because of the 7.5-percent “floor”, petitioner is not
entitled to a deduction for her nedical expenses unless (and only
to the extent that) those 2003 expenses exceed $5, 957.

Petitioner did not attenpt to explain how she arrived at the
$26, 400 amount she claimed on her 2003 tax return for nedical and
dental expenses. Petitioner testified that she underwent major
surgery in Phil adel phia, Pennsylvania, in 2003 and that “the
hospital bill was in excess of a hundred-thousand dollars, which
the State paid.” She also testified that after the
hospitalization she “could not go to work for six nonths.”
Apparently, sonme significant part of her nedical expenses were
incurred (and pai d?) during those 6 nonths.

Petitioner did not present bills or receipts. Petitioner
testified to some desultory efforts to conmunicate with certain
of her medical care providers, but she never followed through to
obtain a bill or receipt fromany of them On several occasions
she stated that she probably could have gotten records from
vari ous people but did not do so because “l could probably go to
* * * and get those, but what are we tal ki ng about, a couple of
hundred dollars”, and “lI can get that, but that is not going to

bring me up to where | need to be.”
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Petitioner testified “in 2003 and 2004, | had a | ot of
medi cal expenses”, but she did not attenpt to explain how nmuch
related to 2003 and how nmuch to 2004.

As a result of the foregoing, we conclude that in 2003
petitioner paid sone expenses for her nedical care (within the
meani ng of section 213(d)), but it is nore likely than not that
the total of her paynents not conpensated for by insurance or
ot herwi se did not exceed $5,957, the 7.5-percent “floor”. W
have so found. As a result, she is not entitled to any 2003
medi cal and expense deducti on.

We hold for respondent on this issue.

C. Enpl oyee Busi ness Expenses

Petitioner is entitled to deduct her unrei nbursed enpl oyee
busi ness expenses (see supra note 3), but only to the extent they
exceed 2 percent of her adjusted gross incone. See secs. 162(a),
62(a)(1), 67. (None of petitioner’s other clained item zed
deductions fall within the definition of m scellaneous item zed
deductions that are subject to the 2-percent “floor”, and so the
entire 2 percent reduces petitioner’s otherw se deductible
enpl oyee busi ness expenses.)

On her 2003 tax return petitioner clained $18,500 of
unr ei nbur sed enpl oyee expenses, subtracted $1,588 (2 percent of
$79, 424 adj usted gross incone), and clainmed the renmaining $16, 912

as an item zed deducti on.
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Petitioner did not attenpt to explain how she arrived at the
$18, 500 anmpbunt she clai med on her 2003 tax return for
unr ei mbur sed enpl oyee expenses. On her tax return she wote
“Nur sing shoes, uniforns, small equi pnent to perform nursing
job”. Petitioner did not present bills or receipts.

Petitioner testified to having bought the followng itens
that she used in her work as a registered nurse: Conputer,
printer, fax, nursing shoes, unifornms, stethoscopes, and an
aut omat ed external defibrillator.

Not hing in the record suggests that petitioner has conplied
with the strict substantiation requirenents of section 274 as to
the property subject to that section. W do not have anything in
the record that would allow us to make an educated estimate as to
depreci ati on deductions for any of the capital assets that
petitioner referred to. W believe that petitioner had sone
nursi ng uni form expenses and sone professional liability
i nsurance expenses, and that petitioner would not have been
rei mbursed for those expenses if she had asked any of her 2003
enpl oyers to do so.

As a result of the foregoing we conclude that in 2003
petitioner paid sone expenses that qualify as deducti bl e busi ness
expenses, but it is nore |likely than not that the total of her
paynments that would not have been rei nbursed by her enployers did

not exceed $1,588, the 2-percent “floor”. Conpare Lucas v.
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Comm ssioner, 79 T.C. 1, 6-7 (1982) (where the record showed the

t axpayer woul d have been reinbursed) with Jetty v. Conm ssioner,

T.C. Meno. 1982-378 (where the record showed the taxpayer would

not have been rei nbursed). W have so found. As a result, she

is not entitled to any 2003 enpl oyee busi ness expense deducti ons.
We hold for respondent on this issue.

D. Charitable Contributions

Petitioner is entitled to deduct her charitable
contributions. See sec. 170(a).

On her 2003 tax return petitioner clained $17, 000 of
charitable contributions, all shown on Schedule A line 15, “Gfts
by cash or check.” Next to the $17,000 anmount on her Schedul e A,
petitioner wote “Church tithes different Churches--Cash each
Sunday”. Respondent disallowed the entire $17,000. As a result
of our determ nations that petitioner is not entitled to deduct
her nedi cal expenses and her enpl oyee busi ness expenses,
petitioner’s item zed deductions wll exceed the standard
deduction that respondent allowed only if we hold that
petitioner’s deductible charitable contribution deductions exceed
$598. See supra note 4.

Petitioner did not attenpt to explain how she arrived at the
$17,000 anmount she claimed for charitable contributions on her

2003 tax return.



- 10 -

Petitioner initially testified that she attended “any kind
of [her denom nation’s] churches that |I could find * * * [and
contributed] 10 percent of what | earned that week.”

Petitioner then testified that she gave “a thousand dol |l ars
up here under the table because of a drug and al cohol place that
was opening up on 17th and Montgonery in Phil adel phia.” The
asserted donee organi zation (“Nextus”) did not give to petitioner
a witten acknow edgnent of the asserted $1, 000 contri bution.

See sec. 170(f)(8) (requiring in general that no charitable
contribution deduction is allowable “for any contribution of $250
or nore unless the taxpayer substantiates the contribution by a
cont enpor aneous witten acknow edgnent of the contribution by the
donee organi zation”). It does not appear fromthe record herein
that any exception to this general rule applies in the instant
case. Accordingly, even if we were persuaded that petitioner did
make the $1, 000 contribution to Nextus in 2003 and all the other
requirenents for a deduction had been net, the statute would
prohi bit allowance of a deduction for this asserted $1, 000

contri bution.

When the Court noted that petitioner had testified to
anounts aggregating far short of the $17,000 she cl ai ned,
petitioner testified: “Maybe | gave nore than the 10 percent to
t he churches during 2003. | am saying maybe. | amnot going to

say, yes, | did.”
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When respondent pressed petitioner on the anmount of her
weekly contributions, noting that petitioner’s clainmed $17,000 in
contributions would require her to have contributed nore than
$300 a week in cash on hand, petitioner testified that her “hone
church is * * * jn * * * South Carolina, which | send $500 a year
toreligiously.” Petitioner then testified:

| go to various churches, and when | go hone to

visit, that is ny honme church. And | don’t wal k around

with $300 in my pocket, but | know when |I am | eavi ng

work on Saturday night from11:00 to 7:00, I wll stop

at whatever church before | go home to sleep, and if it

is $110, yes, | will take that along with ne.

The follow ng colloquy then took place:
Q[M. Kleinjan] So when you prepared your return
woul d you agree that was nore of a guess or an

estimate?

A [Petitioner] No, it wasn't a guess or an

estimate. |If | go back honme and think about things, or
whatever, | wll probably be able to conme up wth why
it is $17,000.

We cane away fromthe foregoing with the inpression that
petitioner’s testinony was focused on plausibility and not
reality. W conclude that it is nore |ikely than not that
petitioner’s deductible charitable contributions did not exceed
$598. W have so found. As a result, her total item zed
deductions did not exceed the standard deduction that respondent

allowed in the notice of deficiency.
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We hold for respondent on this issue.
1. Penalty

Respondent determ ned that the entire deficiency is a
substantial understatenent of incone tax, resulting in a 20-
percent penalty--%$2,494. See subsecs. (b)(2) and (d) of sec.
6662. The penalty is inposed if the “understatenent” (which in
this case is the sane as the deficiency) is nore than the greater
of (1) $5,000 or (2) 10 percent of the amount required to be
shown on the tax return.

As a result of our holdings as to the disputed item zed
deductions, petitioner’s understatenent is nore than $5, 000, and
so the penalty applies unless sone reduction or exception
applies.®

The substantial understatenent penalty is to be reduced by
that portion of the understatenent which is attributable to an
itemif (1) there was substantial authority for the taxpayer’s

position, (2) there was adequate disclosure on or attached to the

6 As we noted supra, petitioner has not invoked sec. 7491.
We have considered sec. 7491(c), which inposes on the
Comm ssi oner the burden of production with respect to penalties.
Qur holdings as to the disputed item zed deductions satisfy the
burden of production requirenents, because they show that
petitioner has an understatenent of incone tax of nore than the
greater of (1) $5,000 or (2) 10 percent of the anmount petitioner
was required to show on her tax return. Petitioner has the
burden of proving that sone reduction or exception applies. See
Mont gonery v. Conmm ssioner, 127 T.C. 43, 66-67 (2006); Higbee v.
Comm ssioner, 116 T.C 438, 446-447 (2001).




- 13 -
tax return and there was a reasonabl e basis for the taxpayer’s
position, or (3) there was reasonabl e cause and the taxpayer
acted in good faith. Secs. 6662(d)(2)(B), 6664(c).

Petitioner did not attenpt to explain how she arrived at the
deduction anmounts she cl ainmed on her tax return; she did not keep
recei pts or, apparently, any records; and she did not present any
evi dence about consulting with an appropriate tax adviser as to
how she shoul d proceed.” It does not appear that any matter
involved in the instant case was an issue of first inpression
when petitioner filed her tax return, or involved application of
conplex laws to the facts of her tax return.

We concl ude that no reduction or exenption applies in the
i nstant case and so petitioner is liable for the full

under st atenent penalty. Cf. Montgonery v. Conm ssioner, 127 T.C.

43, 66-67 (2006).

" Petitioner testified that “I never kept receipts, because
| was al ways taught by my dad, who is dead now, that the burden
of proof is on the IRS.” W may admre petitioner’s steadfast

filial devotion, but this advice was generally incorrect when
petitioner received it (Wlch v. Helvering, 290 U. S. 111, 115
(1933), is older than petitioner) and was generally incorrect in
2003, the only year before the Court, and was generally incorrect
as applied to the instant case. As we held in a simlar context
(negligence penalty under sec. 6662), a taxpayer “cannot rely on
the advice of his father to avoid the negligence penalty, because
* * * [the taxpayer] failed to show that his father had any
expertise in tax matters.” Maquire v. Comm ssioner, T.C. Meno.
1996-145. On the record in the instant case, petitioner’s
father’s advice is not reasonable cause wthin the nmeani ng of
sec. 6664(d).
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We hold for respondent on this issue.

Deci sion will be entered

for respondent.




