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Ps established offshore entities, and an of fshore
bank account and credit card, that they used to conceal
unreported inconme. Ps also understated their S
corporation’s incone and failed to include in their
income distributions fromthe S corporation that
exceeded their basis.

R determ ned deficiencies for 1999, 2000, and
2001, and additions to tax pursuant to sec. 6651(a)(1),
. R C, for 1999 and 2000. R determned civil fraud
penalties for P-H pursuant to sec. 6663, |.R C., for
1999, 2000, and 2001. In the alternative to liability
for sec. 6663, |I.R C., R determ ned accuracy-rel ated
penalties for Ps pursuant to sec. 6662, |I.R C., for
1999, 2000, and 2001.

Held: R s deficiency determ nations for 1999,
2000, and 2001, are sustai ned.
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Held, further, Ps are liable for the additions to
tax pursuant to sec. 6651(a)(1l), I.R C, for 1999 and 2000.

Held, further, P-His liable for the civil fraud
penalty pursuant to sec. 6663, |I.R C., for 1999, 2000,
and 2001.

Mark and Erica Wight, pro sese.!

St ephen R Takeuchi, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VWHERRY, Judge: This case is before the Court on a petition

for judicial review of a notice of deficiency issued Novenber 23,

to both petitioners for their 1999, 2000, and 2001 taxable

years. Respondent determ ned the foll ow ng Federal incone tax

deficiencies, additions to tax, and penalties for petitioner Mrk

N. Wight's (M. Wight) 1999, 2000, and 2001 taxable years:?

Addition to Tax Penal ty
Year Defi ci ency Sec. 6651(a)(1) Sec. 6663
1999 $34, 194. 00 $8, 528. 25 $25, 645. 50
2000 4,183. 00 416. 00 3,137.25
2001 10, 495. 00 - - 7,870. 95

petitioners were represented by WIIliam Randol ph Kl ei n at

trial, on briefing, and until his death on Nov. 27, 2006.

2Unl ess otherwi se indicated, all section references are to

the Internal Revenue Code (Code) in effect for the years in
i ssue, and all Rule references are to the Tax Court Rul es of
Practi ce and Procedure.
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Respondent determ ned the foll ow ng Federal incone tax
deficiencies, additions to tax, and penalties for petitioner

Erica Y. Wight's (Ms. Wight) 1999, 2000, and 2001 taxable

years:
Addition to Tax Penal ty

Year Defi ci ency Sec. 6651(a)(1) Sec. 6662

1999 $34, 194. 00 $8, 528. 25 $6, 838. 80

2000 4,183. 00 416. 00 836. 60

2001 10, 495. 00 - - 2,099. 00

After concessions by respondent,?® the issues for decision are:

(1) Whether petitioners failed to report distributions in
excess of their basis froman S corporation, M Wight &
Associates, Inc. a.k.a Wight & Associates, Inc. (Wight &

Associ ates), for their 1999, 2000, and 2001 taxable years in the
anounts of $8, 774, $21,283, and $44, 151, respectively;

(2) whether petitioners understated their income from Wi ght
& Associ ates by $50,000 for taxable year 1999;

(3) whether petitioners failed to include in incone for
their 1999 taxabl e year $54,000 that they deposited into an

of fshore account;

3Respondent has conceded that health insurance prem uns that
Wight & Associates paid on behalf of petitioners for 1999, 2000,
and 2001, in the anobunts of $5,287, $6,625, and $9, 208,
respectively, and for which petitioners clainmd a 60-percent
deduction, should not be included in petitioners’ taxable incone.
Respondent has al so conceded that Ms. Wight is not |iable for
the sec. 6662 accuracy-related penalty on any portion of the
under paynent to which a sec. 6663 civil fraud penalty applies.
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(4) whether petitioners are liable for the addition to tax
pursuant to section 6651(a)(1) for their 1999 and 2000 taxable years;

(5) whether M. Wight is liable for the civil fraud penalty
pursuant to section 6663 for his 1999, 2000, and 2001 taxable
years;

(6) whether, in the alternative, if M. Wight is found not
to be liable for the civil fraud penalty pursuant to section 6663
on any portion of the underpaynent for any of the years in issue,
petitioners are |liable for the accuracy-rel ated penalty, pursuant
to section 6662, on such portion of the underpaynent.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulations of the parties, with acconpanying exhibits, are
i ncorporated herein by this reference. At the tine this petition
was filed, petitioners resided in Sarasota, Florida.

A. General Background

Petitioners had been nmarried for approximtely 35 years as
of the time of trial. M. Wight has a bachel or of science
degree in business and a master’s degree in business
admnistration. M. Wight is a certified public accountant and
certified financial planner who worked in those capacities during

1999, 2000, and 2001. Ms. Wight has a high school education.
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M. Wight is the sole stockhol der of Wight & Associ ates
and during 1999, 2000, and 2001 owned and operated the S
corporation. A Form 1120S, U. S. Incone Tax Return for an S
Corporation, was filed for Wight & Associates for the years in
issue. Petitioners are, and were during the years in issue,
officers of Wight & Associates. M. Wight al so owns, and owned
and operated during 1999, 2000, and 2001, Consultation &

Medi ation Services, L.L.C. (Consultation & Mediation), a single
menber limted liability conpany. Consultation & Mediation did
not file Federal tax returns for the years in issue as it was a
di sregarded entity* and its relevant tax matters were reported on
Schedule C, Profit or Loss From Business, of petitioners’ joint
Form 1040, U.S. Individual Incone Tax Return.

M. Wight performed accounting services for, and provided
tax advice to, clients of Wight & Associates, and Ms. Wi ght
performed secretarial duties for Wight & Associates, for which
they were conpensated during the years in issue. M. Wight also
provi ded i nvestnent advice to individuals, including, inter alia,

Jo Ann Mohr (Ms. Mohr).5 During 1999 and 2000, M. Wi ght taught

4 A business entity with only one owner is classified as a
corporation or is disregarded; if the entity is disregarded, its
activities are treated in the sane manner as a sole
proprietorship, branch, or division of the owner.” Sec.

301. 7701-2(a), Proced. & Adm n. Regs.

5Jo Ann Mohr (Ms. Mbhr) was not a client of Wight &
Associ ates. The record does not indicate whether Ms. Mohr was a
(continued. . .)



- b -
an estate planning class at Nova Sout heastern University for
whi ch he was conpensated. M. Wight al so received conpensation
fromSecurity Miutual Life Insurance Conpany in 1999 and 2000,
al though it is unclear what services he perforned.

B. Filing of Federal Tax Returns

1. Petitioners’ Joint Returns

Petitioners requested an extension of tinme to August 15,
2000, to file their joint 1999 Form 1040 Federal incone tax
return. On their request for an extension, petitioners estimted
their tax liability to be zero and remtted no paynent.
Petitioners mailed their 1999 return on Novenber 21, 2001, and
respondent received it on Novenber 23, 2001

Petitioners requested an extension of tinme to August 15,
2001, to file their joint 2000 Form 1040 Federal incone tax
return, and subsequently requested a further extension to Cctober
15, 2001. On their first request for an extension, petitioners
left the line for the estimate of their tax liability bl ank and
remtted no paynent. Respondent approved petitioners’ second
request. Respondent received petitioners’ 2000 return on
Decenber 3, 2001.

Petitioners requested an extension of tinme to August 15,

2002, to file their joint 2001 Form 1040 Federal incone tax

5(...continued)
client of Consultation & Mediation or a personal client of M.
Wi ght.
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return, and they subsequently requested a further extension to
Cct ober 15, 2002. On their first request for an extension,
petitioners estimated their tax liability to be $23 and rem tted
no paynent. Petitioners mailed their 2001 return on August 20,
2002, and respondent received it on August 23, 2002.

2. Wight & Associ ates’ Returns

M. Wight was responsible for filing Wight & Associ ates’
Federal tax returns for the years in issue. Respondent received
Wight & Associates’ Form 1120S for its 1999 taxable year on
Novenber 23, 2001. Respondent received Wight & Associates’ 2000
Form 1120S on Decenber 3, 2001. Wight & Associates requested an
extension of tinme to file its 2001 Form 1120S to Sept enber 15,
2002. Respondent received Wight & Associates’ 2001 Form 1120S
on August 23, 2002.

On Schedule B, OQther Information, of the 1999, 2000, and
2001 Fornms 1120S, both cash and accrual were checked as the
met hod of accounting. Wight & Associates did not |ist any trade
notes or accounts receivables on its bal ance sheets or on
Schedul e L, Bal ance Sheets per Books, of its 1999, 2000, and 2001
Forms 1120S.

C. Distributions

During 1999, Wight & Associates distributed to petitioners

$64,601. Wight & Associates also issued checks totaling $5, 580
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to petitioners’ children.® Also during 1999, Wight & Associates
i ssued checks totaling $5,510 to Consultation & Medi ati on.

During 2000, Wight & Associates transferred to petitioners
anounts totaling $32,075 either by check or transfer to
petitioners’ personal bank account. O the total anount
transferred to petitioners, $29,405 constituted personal
distributions. Wight & Associates al so i ssued checks to
petitioners’ children totaling $14, 715, and to Consultation &
Medi ation totaling $1, 250.

During 2001, Wight & Associates distributed to M. Wi ght
$87,864.64. In addition, for each of the years in issue, Wight
& Associates paid for petitioners’ health insurance. The
premuns for this insurance for 1999, 2000, and 2001, were
$5, 287, $6,625, and $9, 208, respectively, for which petitioners
cl ai mred a 60-percent deducti on.

D. Ofshore Banking, |Investnents, and Transacti ons

During the years in issue, petitioners maintained an
of fshore bank account and credit card. The offshore bank account
was at Leadenhal |l Trust Conpany, Ltd. (Leadenhall), in the
Bahamas. Leadenhal |l issued petitioners a Mastercard credit

card.” In addition, M. Wight nade of fshore investnents for

bPetitioners’ children paid back $916 to Wight &
Associ at es.

The Mastercard credit card i ssue by Leadenhal |l operated
(continued. . .)
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petitioners and advised Ms. Mohr to nake sim |l ar investnents.
Petitioners and Ms. Mohr invested in Cash-4-Titles, an investnent
schene pronoted and operated by individuals and business entities
inthe United States, the Bahamas, and the Cayman |sl ands.?®
Cash-4-Titles was in fact a massive illegitimte “Ponzi schene”
| ater shut down by the Securities Exchange Conm ssion (SEC),° and
investigated as part of the Internal Revenue Service' s (IRS)

O fshore Credit Card project.® M. Wight was apparently

(...continued)
simlar to a debit card. The funds petitioners deposited in
their Leadenhall bank account were used to pay for the charges
they incurred on their Mastercard credit card.

8The operation of Cash-4-Titles is explained in Ex parte
Dill, Dill, Carr, Stonbraker & Hutchings, P.C, 866 So. 2d 519,
522 (Ala. 2003), as follows: “* Messrs Homas and Gause rai sed
money frominvestors * * * that was to be | oaned to CAT, which in
turn would finance the Cash 4 Titles' stores to make car loans to
the general public.” * * * ‘Messrs Honma and Gause agreed to pay
i nvestors between 1% and 4% per nonth on funds | oaned to CAT and
remt the interest paynents to investors on a nonthly basis.’”
In fact, “‘nost, if not all of the investor funds were not used
by CAT * * * for the car title |oan business. Instead, CAT * * *
transferred the funds to accounts at the Bank of Bernuda in the
Cayman | sl ands controlled by Messrs Homa and Gause and used the
funds, in classic Ponzi schene fashion, to pay interest to
i nvestors and pay personal expenses for Messrs Homa and Gause to

support their lavish lifestyle.”” [1d. at 524.
°See SEC v. Homm, 2004 WL 1474580 (N.D. 11l. 2004); SEC v.
Homa, 2004 WL 1093492 (N.D. II1l. 2004).

°0On brief and at trial, petitioners object pursuant to Fed.
R Evid. 408 to the Court’s consideration of testinony by
I nt ernal Revenue Agent Robert Sullivan (M. Sullivan) about an
all eged “deal” M. Wight attenpted to make with M. Sullivan
during the exam nation process. The Court need not consider the
objection further because M. Sullivan’s testinony woul d not
(continued. . .)
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unaware that Cash-4-Titles was a Ponzi schene, but was aware of
the offshore credit cards and the tax evasion opportunity they
offered, at the time he recomended it to Ms. Mdhr and invested
hi msel f .

Petitioners and Ms. Mbhr made several investnents in Cash-4-
Titles. The investnents in which petitioners and Ms. Mhr both
participated resulted in class action |lawsuits. Another
investnment, in which only Ms. Mohr participated, resulted in a
Nat i onal Association of Securities Dealers (NASD) claimby M.
Mohr against M. Wight for “violations of the Florida Securities
and I nvestor Protection Act; violations of federal securities
| aws; breach of contract; common | aw fraud; breach of fiduciary
duty; negligence and gross negligence.”

1. dass Action Lawsuit

In the first type of investnent in Cash-4-Titles,
petitioners and Ms. Mohr invested in offshore entities known as

“conpanies limted by guarantee” (CLGs). M. Wight paid an

10¢, .. conti nued)
affect the Court’s conclusions. Thus, notw thstanding the trial
ruling admtting M. Sullivan’s testinony, the Court has not
considered his testinmony in that regard in deciding this case.

1A conpany limted by guarantee (CLG is an entity of
United Kingdom origin that does not have an exact counterpart in
US tax law. Baham an |aw defines a “conpany limted by
guarantee” as “a conpany [that] is fornmed on the principle of
having the liability of its nmenbers limted to such anount as the
menbers respectively undertake to contribute to the assets of the
conpany in the event of a winding up”. Conpanies Act 1992, Act

(continued. . .)
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application fee of $2,000 to create an offshore investnent
package, which consisted of a legal opinion letter regarding the
U S. tax |law conpliance of CLGs, ' and an investnent portfolio
that included CLGs and petitioners’ Leadenhall bank account and
Mastercard credit card. M. Wight, acting through Hal Jones
(M. Jones), a Cash-4-Titles pronoter, created the CLGs to be
conduits to funnel his and his clients’ funds to a new nut ual
f und.

The mutual fund was set up and run in the Bahamas by
Cardinal International, which, in turn, was supposed to have
invested the funds in the U S title |oan business a.k.a Cash-4-
Titles. M. Mhr invested in a CLG called Blues Brothers Limted
(Blues Brothers), and petitioners invested in CLGs called
Britannia, Footpaths Limted, and Sarasota |Investnment C ub #2.
The Mastercard credit card that Leadenhall issued to, and that
was used by, petitioners was in the nane of one of their CLGs,
Sarasota I nvestnment C ub #2.

Shortly after petitioners and Ms. Mhr made the investnents,
Cash-4-Titles was shut down by the SEC. A class action |awsuit
and a lawsuit by the court-appointed recei ver were conmenced

agai nst Bank of Bernuda by or on behalf of the Anmerican

(... continued)
No. 18, sec. 7 (1992).

12The opinion letter was issued by Dean & Heinos, L.L.C., a
Colorado law firm



- 12 -
i nvestors, in which petitioners and Ms. Mhr participated.®® The
lawsuits were settled, and petitioners and Ms. Mhr recovered
sone of their invested funds.

2. National Association of Securities Dealers Caim

The second type of Cash-4-Titles investnment, which Ms. Mohr
made through M. Wight, was represented by M. Wight to be in
annuities and nutual funds. M. Wight received inconme from
selling the nutual funds, which incone he assigned to Wight &
Associ ates. M. Mhr, per M. Wight’'s recomrendation, purchased
t hrough her Prim Securities, Inc. (Prim Securities) account
prom ssory notes of Rolls Royce Ltd. (Rolls Royce), which was
anot her CLG used to raise funds for Cash-4-Titles. On January
11, 2000, shortly after the SEC began its investigation into
Cash-4-Titles, Ms. Mhr, through her attorney, requested by
letter that M. Wight return her invested funds. On May 11,
2000, Ms. Mohr instituted an NASD cl ai m against M. Wight and

Prim Securities.™ M. Mhr's claimwas settled via NASD di spute

3See Stenger v. Leadenhall Bank & Trust Co., 2004 W. 609795
(N.D. I'll. 2004); Wlff v. Cash 4 Titles, 2001 W 34133833 (S.D
Fla. 2001), affd. 135 Fed. Appx. 329 (11th Gr. 2005); see also
WIlff v. Cash 4 Titles, 351 F.3d 1348 (11th Cr. 2003).

¥The record does not indicate the amount of petitioners’ or
Ms. Mohr’s recovery.

M. Mohr’s NASD cl ai m agai nst M. Wight and Prim
Securities involved her investnent in Rolls Royce Ltd. prom ssory
notes. It was separate from and did not include, her investnent
in the Blues Brothers Limted CLG that resulted in her

(continued. . .)
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resolution. In 2002, Ms. Mohr was awarded $159, 575.82 by NASD
of which M. Wight was responsible for $123,342.14.16

M. Wight nade what he characterized as a $50, 000
accounting adjustnent to reflect and create a reserve for M.
Mohr’s NASD claimon Wight & Associates’ 1999 tax return. On
the 1999 Form 1120S, $50, 000 was included in the $53,485 return
and al l owance anmount listed on line 1(b), which was subtracted
fromgross receipts or sales on line 1(a). As a result, Wight &
Associates’ and ultimately petitioners’ taxable incomes were
decreased by $50,000 for 1999. The accounting adjustnent
of fsetting the debit entry to return and all owance was a credit
to a sharehol der | oan payabl e account for M. Wight.

3. Ofshore Credit Card Account

Petitioners maintained an offshore credit card at Leadenhal
in the nane of Sarasota Investnment Club #2 for all of the years
in issue. On Cctober 22, 1999, petitioners deposited six $9, 000
checks, totaling $54,000, into their bank account at Leadenhall.
One Leadenhal | deposit check was dated COctober 4, 1999, two were
dated Cctober 5, 1999, and three were dated October 6, 1999.

Petitioners used their credit card to nmake personal expenditures

15, .. conti nued)
participation in the class action |lawsuits.

5Prim Securities settled with Ms. Mohr for $36, 233. 68,
whi ch was deducted from Ms. Mohr’s award of $159, 575. 82.



- 14 -
and paid for these expenditures with the $54, 000 deposited in
their Leadenhall bank account.

E. Petitioners’ Health

M. Wight has experienced health problens in recent years.
In 2003, M. Wight had a stroke. In 2004, he devel oped chest
pressure and following a stress test underwent several procedures
including two heart catheterizations and placenment of stents into
obstructed arteries. |In 2005, M. Wight sought treatnent for
menory | oss and was schedul ed to receive further nenory testing
at the time of trial. Ms. Wight also has health problens
having suffered from Crohn’s di sease for nore than 20 years.

F. Procedural History

On Novenber 22, 2002, petitioners filed a joint bankruptcy
petition under chapter 13 of the Bankruptcy Code. On March 5,
2004, the bankruptcy court issued an order denying confirmation
and dism ssing the case. |In response, M. Wight on March 10,
2004, filed a voluntary conversion of his chapter 13 case to a
chapter 7 case. Ms. Wight did not join in the conversion. As
a result, the bankruptcy court directed that the joint bankruptcy
case be separated on July 1, 2004. In Septenber 2005, the
bankruptcy court adjudged M. Wight's debts to Ms. Mhr, then in
t he amount of $172,010.17, to be nondi schargeable. M. Wight's

chapter 7 case was di scharged by the bankruptcy court on Decenber
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8, 2004, pursuant to 11 U.S.C. section 727 (2000). Ms. Wight’'s
chapter 13 bankruptcy was cl osed on January 31, 2005.

The above-nenti oned notice of deficiency was issued to
petitioners on Novenber 23, 2004. Petitioners filed a tinely
petition disputing the deficiencies, additions to tax, and
penal ties, on February 22, 2005.! As the petition was tinely
filed, and was not filed during a period the automatic stay was

in effect, this Court has jurisdiction.?!®

A taxpayer has 90 days (or 150 days if the notice is
addressed to a person outside the United States) fromthe date
that the notice of deficiency is mailed to file a petition with
this Court for a redetermnation of the contested deficiency.
Sec. 6213(a). Respondent mailed the notice of deficiency to
petitioners on Nov. 23, 2004. The 90th day thereafter was
Monday, Feb. 21, 2005, which was a legal holiday in the District
of Colunbia. See Rule 25(b). “Wen the |ast day prescribed
under authority of the internal revenue |aws for perform ng any
act falls on * * * a |legal holiday, the perfornmance of such act
shall be considered tinely if it is performed on the next
succeeding day which is not a * * * |egal holiday.” Sec. 7503.
Pursuant to sec. 7503, the |ast day petitioners could have filed
a petition with this Court was Tuesday, Feb. 22, 2005, one day
| ater than the date on the notice of deficiency.

8The Bankruptcy Code, specifically 11 U S.C. sec. 362(a)(8)
(2000), expressly bars “the commencenent or continuation of a
proceedi ng before the United States Tax Court concerning * * *
the tax liability of a debtor who is an individual”. Unless
relief fromthe automatic stay is granted by order of the
bankruptcy court, see 11 U S. C. sec. 362(d) (2000), the automatic
stay generally remains in effect until the earliest of the
closing of the case, the dismssal of the case, or the grant of a
denial or a discharge. 11 U S. C. sec. 362(c)(2) (2000). The
normal 90-day period for filing a tinely petition wwth this Court
i s suspended for the period during which the taxpayer is
prohi bited by reason of the automatic stay fromfiling a petition
in this Court and for 60 days thereafter. Sec. 6213(f).



OPI NI ON

Burden of Proof

As a general rule, the Comm ssioner’s determ nation of a
taxpayer’s liability for an incone tax deficiency is presuned
correct, and the taxpayer bears the burden of proving that the

determnation is inproper. See Rule 142(a); Welch v. Helvering,

290 U. S, 111, 115 (1933). A limtation on this general rule
potentially applies in this case. Courts of Appeals, including
that for the Eleventh Crcuit, to which an appeal in this case
would normally lie, have indicated that before the Comm ssioner
may rely on the presunption of correctness in unreported incone
cases the determ nation nust be supported by at least a “m nimal”
factual predicate or foundation of substantive evidence |inking
the taxpayer to the inconme generating activity or to the receipt

of funds. Blohmv. Conm ssioner, 994 F.2d 1542, 1549 (11th Cr

1993), affg. T.C. Meno. 1991-636; see also Palner v. United

States, 116 F. 3d 1309, 1313 (9th GCr. 1997); United States v.

Walton, 909 F.2d 915, 918-919 (6th Cir. 1990).

Where the Conm ssioner introduces such evidence to support a
determ nation that the taxpayer received unreported incone, as
respondent did here, the burden generally is on the taxpayer to
show by a preponderance of the evidence that the determ nation

was arbitrary or erroneous. Hardy v. Conm ssioner, 181 F.3d

1002, 1004 (9th Gir. 1999), affg. T.C. Menmp. 1997-97. Deductions
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are a matter of |egislative grace, and the taxpayer bears the
burden of proving that he is entitled to any cl ai ned deducti ons.

New Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).

However, pursuant to section 7491(a), the burden of proof on
any factual issue that affects the taxpayer’s tax liability my
be shifted to the Comm ssi oner where the “taxpayer introduces
credi ble evidence with respect to * * * such issue”. The burden
will shift only if the taxpayer has, inter alia, conplied with
substantiation requirenents pursuant to the Internal Revenue Code
and “cooperated with reasonabl e requests by the Secretary for
W t nesses, information, docunents, neetings, and interviews”.

Sec. 7491(a)(2). In the instant case, petitioners did not
present any credi ble evidence at trial. Notably, the Court did
not find M. Wight's testinony to be credible, as he often
provi ded i nconsistent and i npl ausible answers. |In addition,
petitioners did not conply with the substantiation requirenents
and failed to provide respondent with requested docunents.?®

Accordi ngly, section 7491(a) is inapplicable, and the burden

®Respondent sent Wight & Associ ates Form 4564, |nformation
Docunment Request, on July 9 and Dec. 16, 2002, and Jan. 9, 2003,
to which petitioners failed to respond fully and properly.
Respondent then formally repeated the three requests by issuing
Formal Docunent Requests with a letter explaining the matter on
Dec. 5 and 19, 2002, and Jan. 27, 2003. Subsequently, during
di scovery, petitioners failed to respond to respondent’s
interrogatories and request for production of docunents, and
provi ded i nconpl ete responses after the Court granted
respondent’s notions to conpel. See infra note 20.
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remai ns on petitioners to prove that respondent’s determ nation
of incone tax deficiencies is incorrect.

1. S Corporations

A. General Rul es

An S corporation is a small business corporation that has an
S corporation election in effect for the taxable year pursuant to
section 1362(a). Sec. 1361(a)(1l). Sections 1366 through 1368
govern the tax treatment of S corporation shareholders. Section
1366(a) (1) provides that a sharehol der shall take into account
his or her pro rata share of the S corporation’s itens of incone,
| oss, deduction, or credit for the S corporation’s taxable year
ending wwth or in the shareholder’s taxable year. Stated
ot herwi se, section 1366 establishes a reginme under which itens of
an S corporation are generally passed through to sharehol ders,
rat her than being subject to tax at the corporate level. Section
1366(d) (1), however, |limts the aggregate anmount of such
fl owt hrough | osses and deductions that a shareholder may claimto
the sumof (1) his or her adjusted basis in the stock of the S
corporation and (2) his or her adjusted basis in any indebtedness
of the S corporation to the sharehol der.

As regards basis, section 1012 sets forth the foundati onal
principle that the basis of property for tax purposes shall be
the cost of the property. Cost, in turn, is defined by

regul ation as the anmount paid for the property in cash or other
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property. Sec. 1.1012-1(a), Income Tax Regs. Section 1367
specifies adjustnents to basis applicable to investnents in S
corporations. Basis in S corporation stock is increased by
i ncome passed through to the sharehol der under section 1366(a) (1)
and decreased by, inter alia, distributions not includable in the
sharehol der’ s i ncome pursuant to section 1368; itenms of |oss and
deducti on passed through to the sharehol der under section
1366(a)(1); and certain nondeductible, noncapital expenses. Sec.
1367(a) .

B. Distributions

Section 1368 addresses the treatnent of distributions and
differentiates S corporations having accunul ated earni ngs and
profits by reason of prior periods of operation as a C
corporation and those wthout. For S corporations with
accunul ated earnings and profits, dividend treatnment applies in
enunerated circunstances. Sec. 1368(c). The typical rule for
entities wthout accunul ated earnings and profits, such as Wi ght
& Associates, is that distributions are not included in a
sharehol der’s gross incone to the extent that they do not exceed
the adjusted basis of his or her stock (but are applied to reduce
basis), while any distribution amount in excess of basis is
treated as gain fromthe sale or exchange of property. Sec.

1368(b) .
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A taxpayer must establish the basis of his or her stock for

pur poses of determ ning the anmount of gain he or she nust

recogni ze. “Proof of basis is a specific fact which the taxpayer

has the burden of proving.” ONeill v. Conm ssioner, 271 F.2d

44, 50 (9th Gr. 1959), affg. T.C. Meno. 1957-193. Internal
Revenue Agent Robert Sullivan and respondent both specifically
requested that petitioners provide information about M. Wight’'s
stock basis in Wight & Associates.? Petitioners, despite M.
Wight's extensive experience with accounting and tax matters,
failed to conply.

Petitioners received $64, 601, $29, 405, and $87, 864. 64, as
distributions fromWight & Associates in 1999, 2000, and 2001,
respectively. Respondent determined that to the extent the
di stributions exceeded basis, petitioners were required to
include themin their income in the anbunts of $8,774, $21, 283,

and $44, 151, for 1999, 2000, and 2001, respectively.

2ORespondent served on petitioners interrogatories and a
request for production of docunents on Aug. 26, 2005, requesting,
inter alia, that petitioners provide cal culations of their basis
in Wight & Associates fromits incorporation through 1998.
Petitioners failed to respond, and respondent filed with the
Court on Sept. 29, 2005, a notion to conpel production of
docunents and a notion to conpel responses to respondent’s
interrogatories. The Court, by orders dated Sept. 30, 2005,
granted both of respondent’s notions to conpel. Petitioners’
responses to the orders to conpel failed to provide the requested
cal cul ations or docunents. Petitioners’ response to respondent’s
request for production stated that “Petitioners have no records
prior to 1999.”
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In the conputation of M. Wight's stock basis, respondent
did not allow the carryover of any basis that M. Wight may have
had in his stock for taxable years preceding 1999. It is
possible that M. Wight had a tax basis in his stock prior to
taxabl e year 1999. However, petitioners did not produce any
evi dence or provide any docunentation, other than old tax returns
W t hout any substantiation of their nunmeric content, to establish
the basis of M. Wight's stock. The Court therefore sustains
respondent’s determnation that M. Wight was not entitled to
any carryover basis in his Wight & Associates stock for taxable
years preceding 1999. The Court al so sustains respondent’s
determ nations that petitioners received incone in the anounts of
$8, 774, $21,283, and $44, 151 from Wight & Associates in 1999,
2000, and 2001, respectively.

C. Accounti ng Method

An S corporation may use either the cash receipts and
di sbursenent nethod (cash nethod) or the accrual nethod of
accounting, with certain [imtations. See Rev. Proc. 2002-28,
2002-1 C.B. 815. Under the cash nethod, all itens which
constitute gross incone are to be included for the taxable year
in which actually or constructively received. Sec. 1.446-
1(c)(1) (i), Income Tax Regs. Expenditures are deducted for the
taxabl e year in which actually made. Secs. 1.446-1(c)(1)(i),

1.461-1(a), |Incone Tax Regs.



- 22 -

Under the accrual nethod, “incone is to be included for the
t axabl e year when all the events have occurred that fix the right
to receive the incone and the anount of the incone can be
determ ned with reasonabl e accuracy” (all events test). Sec.
1.446-1(c)(1)(ii), Income Tax Regs. A liability is incurred and
taken into account “in the taxable year in which all the events
have occurred that establish the fact of the liability, the
anount of the liability can be determ ned with reasonabl e
accuracy, and econom c performance has occurred with respect to
the liability”. [1d. 1In determ ning whether an expense anount
has been incurred, the all events test generally shall not be
treated as net any earlier than when econom c perfornmance occurs.
Sec. 461(h)(1).

“The all events test is based on the existence or
nonexi stence of legal rights or obligations at the close of a
particul ar accounting period, not on the probability—or even
absol ute certainty--that such right or obligation will arise at

sone point in the future.” Hallmark Cards, Inc. v. Conm Ssioner,

90 T.C. 26, 34 (1988). Furthernore:

It is fundanental to the “all events” test that,
al t hough expenses may be deducti bl e before they have
beconme due and payable, liability nmust first be firmy
established. This is consistent wth our prior
hol di ngs that a taxpayer may not deduct a liability
that is contingent or contested. Nor nmay a taxpayer
deduct an estimate of an anticipated expense, no natter
how statistically certain, if it is based on events
that have not occurred by the close of the taxable
year. [Ctations omtted; enphasis added.]
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United States v. Gen. Dynam cs Corp., 481 U. S. 239, 243-244

(1987).

A deduction shall be taken for the year which is the proper
year under the taxpayer’s nethod of tax accounting. Sec. 461(a).
It is not entirely clear what nethod of accounting Wight &
Associ ates was using for its 1999, 2000, and 2001 taxabl e years.
Bot h cash and accrual nethod were checked on Schedul e B of Wi ght
& Associ ates’ 1999, 2000, and 2001 Fornms 1120S. M. Wi ght
indicated at trial that the returns were in error and that Wi ght
& Associ ates was on the accrual nethod. However, Wight &
Associ ates had no trade notes or accounts receivables on its
bal ance sheets or Schedule L of Fornms 1120S for 1999, 2000, or
2001. M. Wight noted that hypothetically a business could be
on the accrual nethod and have no trade notes or accounts
receivables if they were all paid or collected. Based on Wi ght
& Associ ates’ |acking any trade notes or account receivables on
its 1999, 2000, and 2001 bal ance sheets and Schedule L of its
Fornms 1120S, the Court concludes that Wight & Associ ates,
despite M. Wight's know edge of tax and accounting, had no
consi stent method of accounting.

M. Wight contends that Ms. Mhr’s claim although not nade
agai nst Wight & Associates, was a liability of that corporation,
whi ch reduced its incone for 1999 by $50,000, and as a result,

reduced petitioners’ 1999 taxable incone by the sanme anmount. It
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is noteworthy that no such liability was reflected on Wight &
Associ ates’ books and tax return.? Nor was any liability
attributable to Ms. Mohr’s claimproperly deductible for 1999 by
the corporation, or by petitioners, under either the cash or
accrual nethod of accounting. Under the cash nethod, no
deduction shoul d have been recogni zed until an anmount was paid to
Ms. Mohr. In 1999, no paynent by Wight & Associates or M.
Wight was made to Ms. Mohr.

Under the accrual nethod, the all events test for
l[iabilities was not satisfied in 1999 for Ms. Mohr's claim
against M. Wight, and there was never a cl ai magainst Wight &
Associates. M. Mhr did not make a demand for the return of her
invested funds fromM. Wight until January of 2000, did not
file a formal claimwth NASD until My 2000, and did not have a
fixed legal right to the return of her invested funds until the
di spute was resolved in 2002.

M. Wight seeks in the alternative to justify the $50, 000
deduction for 1999 as an accrued liability of his own, for which

he allegedly nade a reserve. M. Wight was not entitled to

210n Wight & Associates’ 1999 Form 1120S, $50, 000 was
i mproperly included in the $53,485 return and al |l owance anount
listed on line 1(b), which was subtracted from gross receipts or
sales on line 1(a). The notice of deficiency disallowed $50, 000,
reduci ng the return and al |l owance anount to $3, 485 and
elimnating the $50,000 alleged |loan from M. Wight shown on
Wi ght & Associates’ books.
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accrue such a deduction under the all events test.? See

Hal |l mark Cards Inc. v. Conm ssioner, supra at 34; United States

V. Gen. Dynamic Corp., supra at 243-244. Therefore, neither M.

Wight nor Wight & Associates was entitled to deduct $50, 000 for
1999 in respect of Ms. Mohr’s NASD claim Accordingly, the Court
sustai ns respondent’s $50, 000 adjustnent to petitioners’ taxable
i ncone for 1999.

[11. Ofshore Accounts and Credit Card

A. Bank Deposits ©Met hod

A bank deposit is prima facie evidence of incone, and the
Comm ssioner is not required to show a |likely source of that

i ncone. Tokarski v. Comm ssioner, 87 T.C. 74, 77 (1986). The

t axpayer bears the burden of show ng that respondent’s

determnation is incorrect. Rule 142(a); Estate of Mason v.

Commi ssioner, 64 T.C 651, 657 (1975), affd. 566 F.2d 2 (6th Gr.
1977). “The bank deposits nethod assunes that all noney
deposited in a taxpayer’s bank account during a given period
constitutes taxable inconme, but the Governnment nust take into

account any nontaxabl e source or deducti bl e expense of which it

has knowl edge.” dayton v. Conmm ssioner, 102 T.C. 632, 645-646

22No economi c performance, within the nmeani ng of sec.
461(h)(2)(C and the regul ations thereunder, occurred with
respect to the alleged liability during any year in issue. Also,
no transfer was made such as would entitle M. Wight or Wight &
Associ ates to accrue a contested liability under sec. 461(f).
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(1994) (citing DiLeo v. Conmissioner, 96 T.C. 858, 868 (1991)),

affd. 959 F.2d 16 (2d Cr. 1992).

Respondent produced bank deposit records, as well as copies
of petitioners’ checks, showi ng that petitioners deposited
$54,000 into their Leadenhall bank account. M. Wight had
initially told the IRS agents assigned to his case that the
$54, 000 was a |l oan from an investor who wanted to remain
anonynous. Petitioners’ reply brief filed wwth the Court further
contended that the $54,000 was a | oan and not incone. At trial
M. Wight clainmed that the six $9, 000 checks totaling $54, 000
represented petitioners’ noney, but stated: “I’mnot saying they
came frompreviously reported incone; |I’'’msaying they are not
incone.” M. Wight additionally stated that the $54, 000 was
sent to M. Jones and then deposited by M. Jones into
petitioners’ Leadenhall account.® M. Wight also clained at
trial that he never opened a bank account at Leadenhall or
obtained a Mastercard credit card, which the Court did not find
convi ncing or credible.

Petitioners did not present any evidence to refute

respondent’s determ nation that the $54,000 was unreported

2M. Wight asserts that petitioners and Ms. Mhr entered
into asset managenent contracts with M. Jones that included a
best efforts 6-percent return and that M. Jones transferred the
money fromthose contracts to CLGs. The Court did not find M.
Wight's testinony on this issue to be convincing or credible.
Furthernore, petitioners did not provide the alleged contracts or
any ot her evidence regardi ng such an agreenent with M. Jones.
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i ncone, but instead espoused inconsistent and inpl ausible

expl anations. The Court concludes that the $54, 000 deposited by
petitioners into their Leadenhall bank account was unreported
income. Accordingly, the Court sustains respondent’s

determ nation on this issue.

B. Money and Fi nance Requl ati ons

Regul ati ons prescribe that transactions involving the
transfer of nore than $10,000 in nonetary instrunents at one tine
fromthe United States to a place outside of the United States,
or vice versa, nust be reported to the Secretary of the Treasury
by the individual involved. See 31 U.S.C sec. 5316 (2000); 31
C.F.R sec. 103.23 and 103.27 (2000). “Mnetary instrunents”

i ncludes all negotiable instrunments, such as checks. 31 C.F.R
103. 11(u) (2000). Violation of the reporting requirenents
applicable to the exportation or inportation of nonetary
instrunments can result in crimnal penalties consisting of fines,
i nprisonnment, or both. See 31 U S. C. sec. 5322 (2000).

In response to questioning regardi ng the avoi dance of such
reporting requirenments, M. Wight could not explain why he would
i ssue six $9,000 checks (all drawn on the sanme Sun Trust bank
account) over a period of 3 consecutive days, all to be deposited
on the sane day in the Bahanas, instead of one check for $54, 000.
The Court concludes that M. Wight structured petitioners’

deposit transaction so as to avoid the exportation of nonetary
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instrunments reporting requirenents and to conceal $54,000 in
i ncone.

| V. Penalti es and Addition to Tax

A. Burden of Production

The Comm ssioner bears the burden of production in any court
proceeding with respect to an individual’s liability for
penalties or additions to tax. Sec. 7491(c). To neet this
burden, the Comm ssioner nust present “sufficient evidence
indicating that it is appropriate to inpose the relevant penalty”

or addition to tax. Hi gbee v. Commi ssioner, 116 T.C. 438, 446

(2001). In instances where an exception to the penalty or
addition to tax is afforded because of substantial authority,
reasonabl e cause, or simlar provisions, the taxpayer bears the
burden of proof with regard to those matters. 1d. at 446-447.

B. Section 6651(a)(1) Addition to Tax

Section 6651(a)(1l) inposes a 5-percent addition to tax for
each nonth or portion thereof a required return is filed after
the prescribed due date (including extensions), not to exceed 25
percent in the aggregate, unless such failure to file tinely is
due to reasonabl e cause and not due to willful neglect. Although
not defined in the Code, “reasonable cause” is described by the
applicabl e regul ations as the exercise of “ordinary business care
and prudence”. Sec. 301.6651-1(c)(1), Proced. & Adm n. Regs.;

see also United States v. Boyle, 469 U S. 241, 246 (1985).
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“IWillful neglect” is interpreted as “a conscious, intentional

failure or reckless indifference.” United States v. Boyle, supra

at 245.

Reasonabl e cause denotes an absence of fault. Uni ted St ates

v. Boyle, supra at 247 n.4. A taxpayer nust prove that his

failure to file tinely was the “result neither of carel essness,
reckless indifference, nor intentional failure.” |d.
“CGenerally, factors that constitute ‘reasonabl e cause’ include
unavoi dabl e postal delays, death or serious illness of the

t axpayer or a menber of his imediate famly, or reliance on the
m st aken | egal opinion of a conpetent tax advisor, |awer, or
accountant that it was not necessary to file a return.” Mrrin

v. Comm ssioner, 147 F.3d 147, 152 (2d Cr. 1998), affg. T.C

Meno. 1997-24. \Wile the Court is synpathetic that M. Wight
suffered health conplications, all of these conplications
occurred after the years in issue. M. Wight had a stroke in
2003 and sought treatnent for nmenory |loss in 2005. Petitioners
have not shown reasonabl e cause for filing their 1999 and 2000
tax returns late. The Court concludes that petitioners are

liable for the addition to tax pursuant to section 6651(a)(1) for
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1999 and 2000.2* Accordingly, the Court sustains respondent’s
determ nation on this issue.?

C. Section 6663 Penalty

In any case involving the issue of fraud with intent to
evade tax, respondent bears the burden of proof as to that issue.
Sec. 7454(a). The burden of proof nust be carried by clear and
convincing evidence. Rule 142(b). Section 6663(a) inposes a
penalty of “an anobunt equal to 75 percent of the portion of the
under paynent which is attributable to fraud.” Section 6663(b)

specifies that if any portion of the underpaynent is attributable

24The notice of deficiency apparently cal cul ates
petitioners’ 1999 sec. 6651(a)(1l) addition to tax based on an
Aug. 15, 2000, due date despite petitioners’ failure to
reasonably estimate their tax liability on their request for an
extension. The notice of deficiency calculates petitioners’ 2000
sec. 6651(a)(1l) addition to tax based on an Cct. 15, 2001, due
date, respondent having granted petitioners’ second request for
an extension despite petitioners’ failure to reasonably estimate
their tax liability on their first request for an extension.
Respondent failed to raise these issues in his answer and only
subsequently rai sed themon brief.

#The Court sustains respondent’s determnations in the
notice of deficiency. See supra note 24. The Court notes that
because 25 percent is the maxi mum addition to tax all owed under
sec. 6651(a)(1l), the validity of the extension request is npot
for petitioners’ 1999 taxable year (petitioners filed their 1999
return on Nov. 23, 2001, which is nore than 15 nonths |ate using
an Aug. 15, 2000, due date and nore than 19 nonths |ate using an
Apr. 15, 2000, due date). The Court concludes, based on
respondent’s granting petitioners’ second request for an
extension, respondent’s claimin the notice of deficiency, and
respondent’s failure to raise this issue before trial which may
have prejudiced petitioners, that petitioners are liable for only
a 10-percent sec. 6651(a)(1l) addition to tax for their 2000
t axabl e year.
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to fraud, the entire underpaynent shall be treated as
attributable thereto except to the extent the taxpayer
establ i shes, by a preponderance of the evidence, that sone part
is not due to fraud. Were taxpayers file a joint return,
section 6663 does not apply to a spouse unless sone part of the
under paynent is due to the fraud of the spouse. Sec. 6663(c).

Respondent nust prove on a year-by-year basis by clear and
convi ncing evidence that (1) M. Wight underpaid his taxes for
that year, and (2) that sone part of that underpaynent was due to

fraud. Parks v. Comm ssioner, 94 T.C 654, 660-661 (1990);

Hebrank v. Conm ssioner, 81 T.C. 640, 642 (1983).

1. Under paynent of Tax

In satisfying the first prong of the fraud test, the
Comm ssi oner cannot di scharge his burden by sinply relying on the
taxpayer’s failure to prove error in his determnation of the

deficiency. Petzoldt v. Conm ssioner, 92 T.C 661, 700 (1989);

O suki v. Comm ssioner, 53 T.C. 96, 106 (1969). The

Comm ssi oner’ s burden of proving an underpaynent of tax
attributable to unreported and indirectly reconstructed incone
may be satisfied in either of two ways: (1) By proving a likely
source of the unreported income, or (2) by disproving any all eged

nont axabl e sour ce. DiLeo v. Commi ssioner, 96 T.C. at 873-874.

Respondent has net his burden for all of the years in issue.

Petitioners and respondent stipul ated the anount and source of
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the distributions that petitioners received fromWight &
Associ ates but failed to include in their inconme. |In addition,
respondent has nmet his burden of disproving an all eged nont axabl e
source for the $54,000 petitioners deposited into their offshore
bank account in 1999. M. Wight initially alleged that the
$54, 000 deposited into petitioners’ Leadenhall bank account in
1999 was nontaxable as it was a loan. He clainmed at trial that
the $54,000 was in fact petitioners’ noney but was nontaxabl e.
He al so clainmed that the $54, 000 was sent to M. Jones and that
M. Jones deposited it into petitioners’ Leadenhall bank account.
M. Wight's nunerous explanations are inconsistent.
Accordi ngly, the Court concludes that respondent has proved by
cl ear and convincing evidence an underpaynent of tax--the first
prong of the fraud test--for each of the years 1999, 2000, and
2001.

2. Fraudul ent | ntent

To satisfy the second prong of the fraud test, respondent
must show that a portion of the underpaynent is attributable to
fraud. For the purposes of section 6663, fraud, which presents a
guestion of fact, is defined as intentional wongdoing by the
t axpayer with the specific purpose of avoiding a tax believed to
be owed. Fraud includes conduct intended to conceal, m slead, or

ot herwi se prevent the collection of such tax. Stoltzfus v.

United States, 398 F.2d 1002, 1004 (3d Cir. 1968); Recklitis v.
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Commi ssioner, 91 T.C 874, 909 (1988). Fraud is never presuned

and nust be established by i ndependent evidence of fraudul ent

i ntent. Pet zhol dt v. Conmi ssioner, supra at 699; Recklitis v.

Commi ssi oner, supra at 909-910. The taxpayer’s entire course of

conduct can be indicative of fraud. Stone v. Commi ssioner, 56

T.C. 213, 224 (1971).
As direct proof of a taxpayer’'s intent is seldom avail abl e,
fraud may be established by circunstantial evidence and

reasonabl e i nferences drawn fromthe record. Stoltzfus v. United

States, supra at 1005; DiLeo v. Commi ssioner, supra at 874.

Courts have devel oped a nonexclusive list of factors, or “badges”
of fraud, that support a finding of fraudulent intent. See Spies

V. United States, 317 U S. 492, 499 (1943); Bradford v.

Comm ssi oner, 796 F.2d 303, 307-308 (9th Cr. 1986), affg. T.C

Meno. 1984-601. Although no single factor nmay be necessarily
sufficient to establish fraud, the existence of several indicia

may be persuasive circunstantial evidence of fraud. Solonbn v.

Comm ssi oner, 732 F.2d 1459, 1461 (6th Cr. 1984), affg. T.C

Menp. 1982- 603.

The “badges” of fraud include: (1) Understating incone;
(2) maintaining inadequate records; (3) failing to file tax
returns; (4) providing inplausible or inconsistent explanations
of behavior; (5) concealing incone or assets; (6) failing to

cooperate with tax authorities; (7) engaging in illegal
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activities; (8) attenpting to conceal illegal activities;
(9) dealing in cash; (10) failing to nmake estimted tax paynents;

and (11) filing fal se docunents. See Spies v. United States,

supra at 499; Bradford v. Conm ssioner, supra at 307-308.

Addi tional factors to be considered include the taxpayer’s
background, |evel of education, and prior history of filing

proper returns. N edringhaus v. Conm ssioner, 99 T.C 202, 211

(1992).

The instant case involves nmany “badges” of fraud.
Accordingly, the Court concludes that M. Wight fraudulently
i ntended to underpay taxes for 1999, 2000, and 2001. Notably,

M. Wight is sophisticated in tax matters. He is a certified
public accountant and certified financial planner, has a master’s
degree in business adm ni stration, and owns and operates an S
corporation that provides accounting services and tax advice to
its clients. Additionally, M. Wight failed to cooperate with
the tax authorities. M. Wight was not a credible witness as he
frequently gave inconsistent and inplausible answers to questions
asked during trial.

Specifically in 1999, M. Wight conceal ed i ncone by
transferring $54,000 to petitioners’ offshore bank account. M.
Wight structured petitioners’ $54,000 deposit transaction
specifically to avoid the exportation of nonetary instrunents

reporting requirenents. Additionally, M. Wight constructed a
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phony of fset of $50,000 agai nst the gross receipts of Wight &
Associ ates on Form 1120S for 1999. Further, for all of the years
in issue, petitioners used an offshore credit card to make
personal expenditures in order to continue to conceal the $54, 000
in unreported i ncone.

For taxable years 1999, 2000, and 2001, M. Wi ght
understated petitioners’ inconme by failing to include
distributions petitioners received from Wight & Associ ates,
whi ch the Court concludes is fraudulent in and of itself. M.

Wi ght al so maintai ned i nadequate records for all of the years in
issue. Additionally, M. Wight failed to make estimated tax
paynments for all of the years in issue.

The Court concl udes that respondent has proved by clear and
convi nci ng evidence the second prong of the fraud test for 1999,
2000, and 2001. Respondent has shown that at |east sone part of
t he underpaynment for all of the years in issue is attributable to
fraud. Specifically, respondent has shown that petitioners
understated their incone for all of the years in issue because
they fraudulently failed to include in their inconme distributions
fromWight & Associ ates. Respondent has al so shown t hat
petitioners concealed their unreported inconme by utilizing an
of fshore credit card for personal expenditures. The Court
concludes that M. Wight's entire course of conduct relating to

petitioners’ offshore bank account and credit card is indicative
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of fraud. M. Wight has failed to challenge or explain
successfully why respondent’s show ng of underpaynent of tax and
fraudul ent intent for each of the years in issue is inapplicable
or incorrect. The Court concludes that M. Wight is liable for
the civil fraud penalty pursuant to section 6663 for taxable
years 1999, 2000, and 2001. Accordingly, the Court sustains
respondent’s determ nation on this issue.

V. Concl usi on

The Court sustains respondent’s determ nations regarding
petitioners’ deficiencies, as adjusted to reflect respondent’s
concessions, for taxable years 1999, 2000, and 2001. Petitioners
failed to include in their taxable incone distributions they
received fromWight & Associ ates that exceeded their stock
basis, as well as $54,000 they deposited in their offshore
account. M. Wight was not entitled to a fl ow hrough deduction
of $50,000 from Wight & Associates for 1999 on account of M.
Mohr’s NASD claim The Court sustains respondent’s determ nation
that petitioners are liable for the section 6651(a)(1l) addition
to tax for 1999 and 2000. The Court al so sustains respondent’s
determ nation that M. Wight is liable for the section 6663

civil fraud penalty for 1999, 2000, and 2001.
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To reflect the foregoing and concessi ons nade by respondent,

Deci sion will be entered

under Rul e 155.




