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Ps submtted nultiple offers in conpromse with
respect to their reported but unpaid Federal incone tax
liabilities for 1993 and 1994. R did not accept any of
Ps’ offers. Ps requested abatenent of interest under
sec. 6404(e), I.R C., on the ground that R unreasonably
del ayed the processing of their offers in conprom se.

R rejected Ps’ request for interest abatenent.

Held: Ps have failed to establish that any del ay
in their paynent of their 1993 and 1994 tax liabilities
is attributable to any action or inaction on the part
of IRS personnel in processing Ps’ offers in
conprom se; therefore, interest is not abatable under
sec. 6404(e), I.R C., and R did not abuse his
discretion in rejecting Ps’ request for abatenent.



Joe Nathan Wight and Lola H Wight, pro sese.

Alvin A Chm for respondent.

MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

HALPERN, Judge: This case is before the Court for review of
respondent’s failure to abate interest. Unless otherw se noted,
all section references are to the Internal Revenue Code of 1986,
as anended.

FI NDI NGS OF FACT

Sonme facts are stipulated and are so found. The stipul ation
of facts, with acconpanying exhibits, is incorporated herein by
this reference. At the tine they filed the petition, petitioners
resided in R chardson, Texas.

Petitioners’ 1993 and 1994 Federal |ncone Tax Returns

Petitioners tinely filed Federal income tax returns for
their 1993 and 1994 taxable (cal endar) years (the 1993 return and
the 1994 return, respectively). On the 1993 return, petitioners
reported tax of $66,451 and prior paynments of $2, 000.

Petitioners nade an additional $2,000 paynment when they filed the
1993 return. On the 1994 return, petitioners reported tax of

$60, 325 and prior paynents of $2,000. Petitioners nade an
addi ti onal $1, 000 paynent when they filed the 1994 return.

Petitioners’ Ofers in Conpromnse

On or before Septenber 18, 1995, respondent received an

offer in conprom se frompetitioners dated August 30, 1995,
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regarding their 1993 and 1994 tax liabilities. By that tine,
petitioners had nade additional paynents of $20,000 in respect of
their 1993 tax liability and $500 in respect of their 1994 tax
ltability. Respondent rejected petitioners’ initial offer in
conprom se in March 1996. During the period from March 1996 to
Cct ober 1998, petitioners submtted several additional and
revised offers in conprom se, none of which respondent accepted.!?
During that same period, petitioners made aggregate paynents of
$4,500 in respect of their 1993 tax liability and received an
additional $1,476 credit with respect thereto.

Petitioners’ Requests for Abatenent

In a letter addressed to Revenue O ficer Ml vin Chappel
dated Septenber 13, 1997, petitioners requested abatenent of
additions to tax asserted by respondent with respect to their
1993 and 1994 t axabl e years.

On Cctober 8, 1998, petitioners filed separate Forns 843,
Claimfor Refund and Request for Abatenent, with respect to their
1993 and 1994 taxable years. On the Forns 843, petitioners
request ed abatenent of both interest and additions to tax. 1In a
letter submtted wth the Forns 843, petitioners clained that

such interest and additions to tax resulted from unreasonabl e

! Petitioners nmaintain that they subnmitted a total of five
offers in conprom se. Respondent maintains that petitioners
submtted three offers in conprom se and two revi sed or anended
offers. For the sake of clarity, we treat petitioners’
subm ssions as five separate offers in conprom se.
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del ays on the part of the Internal Revenue Service (IRS) in
processing their offers in conpromse.? By a notice of final
determ nati on dated October 31, 2001, respondent rejected in ful
petitioners’ 1998 requests for abatenent.

Filings and Proceedings in This Court

Petitioners tinely petitioned this Court for review of
respondent’s failure to abate interest. |In the petition,
petitioners also requested the Court to review respondent’s
failure to abate additions to tax. By order dated August 15,
2002, the Court granted respondent’s notion to dismss for |ack
of jurisdiction and to strike insofar as the petition relates to
respondent’s failure to abate additions to tax. The Court
conducted a trial with respect to the interest abatenent issue at
its trial session in Dallas, Texas, on February 25, 2003.

OPI NI ON
Law

A. Secti on 6404

As applicable to the years for which petitioners seek

relief, section 6404(e)(1) provided as follows:?

2 Petitioners also conpl ained of erroneous advice provided
by the Internal Revenue Service that resulted in an increased tax
ltability for their 1993 taxable year. At trial, petitioners did
not rely on that allegation as a ground for interest abatenent.

3 Congress anended sec. 6404(e)(1) in 1996 to apply to
“unreasonabl e” errors and delays and to “managerial” as well as
m ni sterial acts. Taxpayer Bill of R ghts 2, Pub. L. 104-168,
sec. 301(a), 110 Stat. 1457 (1996). Those anendnents apply to

(continued. . .)



- 5 -

SEC. 6404(e). Assessnents of Interest
Attributable to Errors and Del ays by Internal Revenue
Servi ce. - -

(1) In general.--1n the case of any assessnent of
i nterest on--

(A) any deficiency attributable in
whol e or in part to any error or delay
by an officer or enployee of the
I nternal Revenue Service (acting in his
official capacity) in performng a
m ni sterial act, or

(B) any paynent of any tax descri bed
in section 6212(a) to the extent that
any error or delay in such paynent is
attributable to such officer or
enpl oyee being erroneous or dilatory in
performng a mnisterial act,

the Secretary nay abate the assessnent of all or
any part of such interest for any period. For

pur poses of the precedi ng sentence, an error or

del ay shall be taken into account only if no
significant aspect of such error or delay can be
attributed to the taxpayer involved, and after the
I nternal Revenue Service has contacted the
taxpayer in witing with respect to such
deficiency or paynent.

Section 6404(h) authorizes this Court to determ ne whether the
Secretary’s failure to abate interest under section 6404(e)(1)
was an abuse of discretion and, if the Court so determnes, to
order an abatenent. “In order to prevail, the taxpayer nust

denonstrate that in not abating interest the Secretary exercised

3(...continued)
interest accruing with respect to deficiencies and paynents for
tax years beginning after July 30, 1996. 1d. sec. 301(c).
Hereafter, all references to sec. 6404(e)(1) wll be to that
section prior to its anmendnent by the Taxpayer Bill of R ghts 2.
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his discretion arbitrarily, capriciously, or wthout sound basis

in fact or law.” Lee v. Conm ssioner, 113 T.C 145, 149 (1999).

B. Application to This Case

As noted above, petitioners reported the tax anounts that
are generating the interest at issue. Accordingly, there are no
deficiencies involved in this case, see sec. 6211(a), and
petitioners can seek interest abatenent only pursuant to section
6404(e)(1)(B). Respondent is authorized to abate interest under
section 6404(e)(1)(B) in this case only to the extent any del ay
in petitioners’ paynment of their 1993 and 1994 tax liabilities is
attributable to the erroneous or dilatory performance of a
m nisterial act by an officer or enployee of the IRS.

1. Petitioners’ Allegations

At trial, petitioners identified nunerous instances of what
they allege to be erroneous or dilatory performance of
m ni sterial acts by IRS enpl oyees during the processing of their
offers in conprom se and requests for abatenent. Specifically,
petitioners allege that various IRS personnel: (1) Failed to
notify petitioners of the rejection of their second offer in
conprom se, (2) ignored petitioners’ request for a report listing
the factors underlying the rejection of their third offer in
conprom se, (3) tenporarily refused to grant petitioners a
request ed Appeals conference followng the rejection of their

third offer in conprom se, (4) directed petitioners to submt
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their fourth offer in conpromse by facsimle letter, only to
informthem several nonths |ater that such offer was not in
proper formand therefore could not be considered, (5) took 6
months to deliver copies of requested transcripts of account,

(6) failed to provide petitioners a copy of their “master file”,
as requested in their fourth offer in conpromse, (7) did not
accept petitioners’ proposal for an installnent agreenent, which
called for a nonthly paynent based on petitioners’ excess nonthly
i ncone, as previously determned by IRS personnel, (8) failed to
respond to petitioners’ 1997 |etter requesting abatenent of
additions to tax, (9) failed to grant petitioners a requested
Appeal s conference following the rejection of their fifth offer
in conprom se, and (10) ignored petitioners’ requests for copies
of their transcripts of account and an Appeal s conference
followng the rejection of their 1998 request for abatenent of
interest and additions to tax.

I11. Analysis
A. Alleqgations 8-10

We begin with petitioners’ allegations nunbered 8, 9, and 10
above. Petitioners did not raise any of those allegations in
their request for interest abatenent; indeed, allegations 9 and
10 involve acts and om ssions that could not have predated
petitioners’ filing of that request. Furthernore, the record is

devoi d of any evidence that petitioners subsequently advised
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respondent, during his consideration of their request, that they
were relying on allegations 8 9, and 10 as additional grounds
for relief. As we are charged wth determ ni ng whet her
respondent abused his discretion in denying petitioners’ request
for interest abatenent, allegations petitioners failed to bring
to respondent’s attention during that consideration process
general ly cannot be relevant to our inquiry. See Stewart V.

Commi ssioner, T.C Menp. 2003-106 n.5; cf. Magana v.

Commi ssioner, 118 T.C. 488, 493 (2002) (“it would be anomal ous

and i nproper for us to conclude that respondent’s Appeals Ofice
abused its discretion under section 6330(c)(3) [collection due
process determnation] in failing to grant relief, or in failing
to consider argunments, issues, or other matter not raised by

t axpayers or not otherw se brought to the attention of
respondent’s Appeals Ofice”). Accordingly, we need not further
eval uate those all egati ons.

B. Allegations 1-7

Accepting arguendo the veracity of the allegations nunbered
1-7 above and that such allegations involve “mnisterial acts”
for purposes of section 6404(e), we conclude that petitioners
have failed to denonstrate that respondent abused his discretion
inrefusing to abate interest wwth respect to petitioners’ 1993
and 1994 tax liabilities. W reach that conclusion primarily

because petitioners have failed to establish that they were
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del ayed in nmaking any paynent of those tax liabilities on account
of an act or omi ssion of IRS personnel. Wth respect to interest
occasioned by a | ate paynent of tax, the essence of section
6404(e)(1)(B) is that the Secretary nay abate that interest if,
but for some act or omi ssion of IRS personnel in performng a

m ni sterial act, such paynent probably woul d have been nade
sooner. If, notw thstanding that act or om ssion, no earlier
paynment woul d have been made, then no abatenent is called for

We have applied that principle by upholding the Secretary’s

di scretion not to abate interest where the taxpayer failed to
establish that he had the financial resources to satisfy the tax

liability when the clainmed error occurred. See Harbaugh v.

Conmi ssioner, T.C. Menp. 2003-316; Spurgin v. Comm ssioner, T.C.

Meno. 2001-290; Hawksley v. Conmi ssioner, T.C. Menp. 2000-354.

Certainly, petitioners cannot claimthat the I RS caused any
delay in the paynents contenplated in their various offers;
petitioners could have comenced those paynents at any tinme.*
Regardi ng the bal ance of their 1993 and 1994 tax liabilities,
petitioners have made no show ng that they would have (or could
have) paid those anmobunts sooner if respondent had rejected their
of fers sooner. Anobng petitioners’ proposed findings of fact are

proposed findings that they had net assets of about $20, 000

4 As noted earlier, petitioners indeed nade a series of
ni ne $500 paynments in 1998 prior to submtting their final offer
i n conprom se
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(including only $5,000 in cash) on each of March 18 and July 19,
1996, and $8, 600 (including only $2,100 in cash) on COctober 8,
1998. Apparently, petitioners did not even have enough cash to
pay the amounts they had offered in conprom se. |Indeed, there is
no evi dence that petitioners ever paid the balances of their 1993
and 1994 tax liabilities. Petitioners have obviously del ayed
paying their 1993 and 1994 tax liabilities in full, but the fault
lies with them not with respondent.

| V. Concl usi on

Because the interest at issue is not abatable under section
6404(e), respondent necessarily did not abuse his discretion in
rejecting petitioners’ request for abatenent thereof.

To reflect the foregoing,

Deci sion will be entered

for respondent.




