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SUPPLEMENTAL MEMORANDUM CPI NI ON

VASQUEZ, Judge: This case is before the Court on remand
fromthe U S. Court of Appeals for the Second Circuit for further
consideration consistent with its opinion in Wight v.

Commi ssioner, 381 F.3d 41, 46-47 (2d Cr. 2004), vacating and

*

Thi s opi nion supplenments Wight v. Conm ssioner, T.C
Meno. 2002-312, vacated and remanded 381 F.3d 41 (2d Cir. 2004).
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remandi ng T.C. Meno. 2002-312. Unless otherw se indicated, al
section references are to the Internal Revenue Code, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
Backgr ound

On March 27, 2003, in response to a payoff figure that
respondent gave himfor his 1987 and 1989 tax liabilities,
petitioner nade a voluntary paynent of $15,550. Respondent
applied $3,625 to petitioner’s 1987 tax liability. This
satisfied petitioner’s 1987 tax liability in full.

In G eene-Thapedi v. Conm ssioner, 126 T.C. 1 (2006), we

hel d that in section 6330 proceedi ngs when the tax liability for
a particular year has been paid in full, we lack jurisdiction to
determ ne whet her an overpaynent exists or to order a refund or
credit for that year and we nust dism ss that year as noot.
Petitioner’s case is before the Court pursuant to our section
6330 jurisdiction--it is not before the Court pursuant to our
section 6404 jurisdiction. See id. at 12-13. The parties do not
di spute that petitioner’s 1987 tax liability has been paid in
full. Accordingly, we shall dismss the 1987 year as noot. See
id.

Respondent applied the bal ance of the $15,550 March 27,
2003, paynment to petitioner’s 1989 tax year. Respondent all eges

that after applying the remaining $11,925 to petitioner’s 1989
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tax year there remai ned a bal ance due of $1,659. 38 which
consi sted solely of interest.

Al t hough the March 27, 2003, paynent was nmade during the
pendency of petitioner’s appeal, apparently neither party brought
this paynent (or the satisfaction of petitioner’s 1987 tax year)
to the attention of the Court of Appeals, nor does it appear that
the Court of Appeals took it into account. Furthernore, the
satisfaction of petitioner’s 1987 tax year was not brought to the
Court’s attention until after the second trial of this case in
2006.

On Cctober 13, 2004, the Court of Appeals issued its mandate
vacating and remandi ng the decision of this Court. In remanding
this case to this Court for further proceedings, the Court of
Appeal s ordered that such a proceedi ng should be confined to
consideration of the followi ng issues (the four issues): (a)
Whet her petitioner’s 1993 tax refund was sent to himby the
I nternal Revenue Service (IRS) in 1994; (b) if not, whether
petitioner timely received notice fromthe IRS that his refund
had not been applied to his 1987 and 1989 tax deficiencies; (c)
if not, whether petitioner’s current tax liability should be

consequently adjusted by, inter alia, an abatenent of interest
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pursuant to section 6404(e); and (d) in any case, whether the
current interest abatenent that petitioner had already received
was correct in the light of (1) the IRS s failure to give
petitioner the appropriate withholding credits for 1987 and 1989,
and (2) his June 21, 1994, paynent of $6, 681.22.

On Cctober 19, 2004, the Court ordered the parties to file,
on or before Novenber 2, 2004, witten status reports in which
the parties were to advise the Court of their positions regarding
the appropriate nmeans for this Court to inplenment the mandate of
the Court of Appeals. On Novenber 2, 2004, respondent filed his
status report, and on Novenber 5, 2004, petitioner filed his
status report (wth a service date of Novenber 2, 2004). 1In his
Novenber 2004 status report, respondent stated that he was
awai ting detailed transcripts of petitioner’s tax accounts to
address the four issues as outlined in the mandate of the Court
of Appeal s.

On February 2, 2005, the Court again ordered the parties to
file, on or before February 16, 2005, witten status reports in
which the parties were to advise the Court of their positions
regardi ng the appropriate neans for this Court to inplenment the
mandate of the Court of Appeals. On February 15, 2005,
respondent filed his status report, and on February 18, 2005,
petitioner filed his status report (wth a service date of

February 16, 2005).
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In his February 2005 status report, respondent stated that
(1) he had forwarded to petitioner copies of petitioner’s
transcripts of accounts which addressed the four issues as
outlined in the mandate of the Court of Appeals, (2) he had asked
petitioner to contact himas soon as possible to discuss the
sanme, (3) petitioner had not contacted respondent, and (4)
respondent was preparing conputations pursuant to Rule 155 for
petitioner to review

In his February 2005 status report, petitioner (1) alleged
that i nappropriate ex parte conmunications had taken pl ace
bet ween the Court and respondent, (2) conpl ained about the date
petitioner’s Novenber 2004 status report was filed, (3) alleged
that the Court of Appeals made concl usions regarding the four
issues outlined in its mandate rather than remandi ng the four
i ssues for further proceedings, and (4) stated that he received
on February 4, 2005, copies of his transcripts of accounts that
respondent had forwarded to him

Despite being ordered by the Court twce to advise the Court
of their positions regarding the appropriate neans for this Court
to inplenent the mandate of the Court of Appeals, neither party
advi sed the Court what further proceedings he believed were
necessary to inplenent the nmandate of the Court of Appeals.

Fromthe submtted status reports, it appeared to the Court

that in order to inplenent the mandate of the Court of Appeals a
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trial with the presentation of testinonial and docunentary
evi dence m ght be required. Accordingly, on March 30, 2005, upon
due consideration of and in order to inplenment the mandate of the
Court of Appeals, which remanded this case to this Court for
further proceedings, and for cause the Court ordered: (A The
parties to file status reports outlining proposed schedul es for
the preparation of this case for trial in order to advise the
Court regarding the appropriate nmeans for this Court to inplenent
t he mandate of the Court of Appeals; (B) that the proposed
schedul es shall include dates for: (1) Filing any dispositive
notions on any issue; (2) conpleting of all discovery requests
and requests for adm ssions taking into account the scope of the
requests and the responses required, and to permt tinely
responses to be served and, if required, filed; (3) filing al
notions to conpel stipulation; (4) filing all notions to conpel
di scovery; (5) filing any notions with respect to the conduct of
the trial; (6) filing notions in limne; (7) exchanging by the
parties initial listings of transcripts, stipulations, and
docunents that they would |ike considered by the Court during
remand proceedings; (8) providing the Court conplete
identification of the parts of the record (transcripts,
stipulations of fact, and docunents) that have previously been
mar ked as part of the record in this case that the parties would

like to be considered during remand proceedi ngs; and (9) filing
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and conpl etion of any other matters required to prepare for
trial; (C) that the parties advise the Court whether they
believed that a trial of this case will be necessary, that the
case may be disposed of by a notion for summary judgnent, or that
the case may be submtted fully stipulated pursuant to Rule 122;
(D) that respondent’s and petitioner’s status reports shall be
limted to discussing their proposed schedul es for the
preparation for trial of this case and advising the Court whether
they believe that a trial of this case will be necessary, that
the case may be di sposed of by a notion for summary judgnent, or
that the case nay be submtted fully stipulated pursuant to Rule
122 in order for this Court to inplenment the mandate of the Court
of Appeals; and (E) that the status report shall not include any
argunents addressing the nerits of four issues renmanded to this
Court for further proceedi ngs. Respondent’s status report was
due on or before April 18, 2005. Petitioner’s status report was
due on or before May 9, 2005.

On April 19, 2005, respondent filed his status report with
the Court. On May 13, 2005, petitioner filed his status report
with the Court. Petitioner and respondent agreed that further
trial was not necessary and that this case could be di sposed of
by a notion for summary judgnent. The parties advised the Court
that they each would file a notion for sunmary judgnment by June

3, 2005.
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On May 26, 2005, the Court ordered the parties to file any
nmotions for summary judgnent on or before June 17, 2005.

On June 17, 2005, respondent filed a notion for summary
judgment, an affidavit in support of respondent’s notion for
summary judgnent fromMarie E. Small, and a decl aration of Jeanne
Moi sa, court w tness coordinator, in support of respondent’s
nmotion for summary judgnment, with attached Exhibit A Certificate
of Assessnents, Paynents, and Ot her Specified Matters, for
petitioner’s 1990, 1991, 1992, 1993, and 1994 tax years, and
Exhibit B, Certificate of Assessnents, Paynents, and O her
Specified Matters, for petitioner’s 1987, 1988, and 1989 years.
That sanme day, petitioner filed a notion to submt case under
Rul e 122.

On June 27, 2005, petitioner filed a notion for summary
judgment with attached exhibits (transcripts and a letter).

On Septenber 19, 2005, the Court denied respondent’s above-
referenced notion for summary judgnent, petitioner’s above-
referenced notion for summary judgnent, and petitioner’s above-
referenced notion to submt case under Rule 122.

On Cctober 28, 2005, petitioner filed a notion for
reconsi deration of the Court’s Septenber 19, 2005, order denying
his notions for summary judgnent and to submt the case w thout

trial under Rule 122.
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On Novenber 7, 2005, the Court denied this notion. W

stated: (1) That at sone tinme it m ght have been possible for

the parties to settle this matter after an informal neeting and

exchange of information, see Branerton Corp. v. Conm ssioner, 61

T.C. 691 (1974); (2) that it also m ght have been possible for
the parties to submt pursuant to Rule 122 the evidence necessary
to allow the Court to inplenent the mandate of the Court of
Appeal s; and (3) that although the Court gave the parties anple
opportunity to resolve this case without additional trial, from
the notions and status reports submtted by the parties it was
evident to the Court that in order to inplenent the nandate of
the Court of Appeals a trial with the presentation of testinonial
and docunentary evidence woul d be required.

Additionally, the Court ordered petitioner and respondent to
present at the trial testinonial and docunentary evidence to
establish: (1) Wether the IRS sent petitioner his 1993 tax
refund in 1994; (2) if not, whether petitioner tinely received
notice fromthe IRS that his refund had not been applied to his
1987 and 1989 tax deficiencies; (3) if not, whether petitioner’s
current tax liability should be consequently adjusted by an
abatenent of interest pursuant to section 6404(e); (4) whether
the current interest abatenent that petitioner had al ready
received was correct in the light of (a) the IRS s failure to

give petitioner the appropriate withholding credits for 1987 and
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1989, and (b) petitioner’s June 21, 1994, paynent of $6, 681. 22;
and (5) how respondent conputed the interest for the years in
i ssue.

Furthernore, the Court ordered the case set for further
trial at a special session of the Court that was to conmence on
January 26, 2006, and advised the parties that the Court would
not be inclined to grant any continuances in this case.
Additionally, the Court ordered the parties to identify the parts
of the record (transcripts, stipulations of fact, and docunents)
t hat previously had been marked as part of the record in this
case and that the parties would |like to be considered during
remand proceedings. The Court also ordered that the evidence and
argunment presented in all subsequent filings with the Court and
at the trial that was to be held during the January 26, 2006,
speci al session should be confined to the four issues as outlined
in the mandate of the Court of Appeals.

On Decenber 6, 2005, despite the Court’s statenent in the
Novenber 7, 2005, order that we would not be inclined to grant
any continuances in this case, respondent filed a notion for
conti nuance of trial.

On January 5, 2006, after giving petitioner the opportunity
to file an objection (which he filed on January 3, 2006), we

deni ed respondent’s notion for continuance of trial.
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On January 26, 2006, petitioner filed a notion to sanction
respondent’s counsel, a notion to strike, and a notion to require
respondent to file notion to withdraw or substitution of counsel.

On January 26, 27, and 30, 2006, the Court conducted further
trial of the case.

On January 30, 2006, petitioner filed a notion for mstrial
or, in the alternative, to enforce Court Rules on w thdrawal and
substitution of counsel, and other renmedies. The Court took this
notion and the three notions petitioner filed on January 26,

2006, under advi senent.

On May 1, 2006, respondent filed his opening brief, and on
May 3, 2006, petitioner filed his opening brief. On June 15,
2006, respondent filed his reply brief, and on June 19, 2006,
petitioner filed his reply brief.

On August 9, 2006, on account of our ongoing review of this
case, we ordered respondent to file, on August 28, 2006, a status
report stating (and containing docunentation to support) whet her
petitioner’s 1989 liability had been fully paid as of that date
and, if not, the amobunt of petitioner’s outstandi ng bal ance for
1989 as of that date. Furthernore, we ordered petitioner to
file, on or before Septenber 8, 2006, a reply to respondent’s
status report stating whether petitioner agreed with respondent’s
status report or, if petitioner disagreed with respondent’s

status report, stating (and containing docunentation to support)
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whet her his 1989 liability had been fully paid as of August 28,
2006, and, if not, the anmount of his outstanding bal ance for 1989
as of that date.

In his August 28, 2006, status report, respondent stated:
(1) That petitioner’s bal ance due for 1989 as of August 28, 2006,
was $1,659.38; (2) that petitioner had paid his tax and additions
to tax for 1989 in full and that the bal ance due was interest;
(3) on March 27, 2003, petitioner paid $11,925 towards his 1989
tax year on the basis of an I RS enpl oyee’s m sstatenent that this
anmount woul d pay his balance in full; (4) the paynent, however,
resulted in a credit balance of $24.03 being reflected on
petitioner’s 1989 account; (5) petitioner’s 1989 account bal ance,
however, m stakenly did not include $442.63 of interest due (in
addition to the $11,925) as of March 27, 2003; (6) respondent
admtted that pursuant to section 301.6404-2(c), Exanple (11),
Proced. & Adm n. Regs., quoting petitioner an incorrect bal ance
due was a mnisterial error; (7) on Septenber 14, 2005,
respondent issued petitioner an erroneous refund of $1,240.78 for
1989; and (8) on Septenber 14, 2005, petitioner’s 1989 account
refl ected a bal ance due of $90.
Di scussi on

The extended proceedi ngs of this case recounted supra have

brought to light the nunerous m sstatenents and errors nade by
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respondent through the handling of petitioner’s 1987 and 1989 t ax
years.

For exanpl e, respondent represented to the Court that as of
the date of the filing of his reply brief followng the trial of
this case in 2002 respondent had abated the interest associated
with petitioner’s withholding credit for 1989. Wight v.

Conmi ssioner, T.C. Menp. 2002-312 n.9. On the basis of

respondent’s proffer, we stated: “The record does not contain
evi dence that the aforenentioned interest has been abat ed;
therefore, we will incorporate respondent’s concession of this
issue into our decision.” [d. Respondent’s proffer to the
Court, however, was a m sstatenent. As the Court of Appeals
st at ed:

We al so observe that Wight was entitled to receive an
addi tional interest abatenent based on the IRS s
failure to give hima proper wthholding credit of
$278.00 in 1989. The Tax Court’s decision stated that
the RS had represented that statutory interest rel ated
to this withholding credit would be abated. Wight 11,
2002 Tax Ct. Menmo LEXIS 332 at *16 n. 9, 2002 W
31875118. Although the I RS assures us that an interest
abat enent has been credited to Wight for this 1989

wi thholding credit, it has nade no effort either to
substantiate this claimin the appellate record or even
to describe the anount of the abatenent. [Wight v.
Comm ssioner, 381 F.3d at 46 n. 2.]

During the appeal and remand, respondent and respondent’s
W t nesses recounted nunmerous errors regardi ng the handling of
petitioner’s 1987 and 1989 tax years--and oftentines neither

respondent nor the wi tness could account for how those errors
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occurred.! As recently as his August 28, 2006, status report,
respondent essentially admtted that the I RS nade m st akes
regardi ng the conputation of petitioner’s interest, including,
but not limted to, quoting petitioner an incorrect payoff figure
and sending petitioner an allegedly “erroneous” refund on account
of respondent’s erroneous cal cul ations and a keystroke error by
an | RS enpl oyee.

Anot her exanple is contained in respondent’s opening brief
and his August 28, 2006, status report. In his opening brief,

respondent alleged that as of January 24, 2006, the anmount of

! The Court of Appeal s stated:

the IRS seened equal ly unsure about several basic and
crucial facts. The parties' confusion is
under st andabl e; the relevant tineline and tax anmounts
have been reconstructed usi ng phot ocopi ed forns,
conputer screen printouts, and dot-matrix printouts of
tax account bal ances. Many of these records have no
supporting explanation (and therefore are inscrutable
to any non-enpl oyee of the IRS), many are fromtine
periods that are not the sane, and even the docunents
that are fromsimlar tinme periods often contain
anounts that are inexplicably contradictory.

* * * * * * *

This “21-R report is a conputer screen printout of
approximately twenty |ines of abbreviations,

al phanunmeric codes, dates, and digits that are

i ndeci pherable to us wi thout additional explanation. *
* * [Wight v. Conm ssioner, 381 F.3d 41, 44, 45 (2d
Cr. 2004), vacating and remanding T.C. Meno. 2002-
312. ]

The Court of Appeals also noted that it had “doubts inspired by
the RS s past cal culation errors against Wight's account”. 1d.
at 45.



- 15 -
interest systematically and manually assessed for 1989 on
petitioner’s tax account, after an all eged abatenent of interest,
was $8,144.50. In his August 28, 2006, status report, respondent
all eged that as of that date the outstanding bal ance due (i.e.,
interest due) on petitioner’s 1989 tax account was $1, 659. 38.

Petitioner’s testinony (at both trials) was credible. He
consistently testified and averred that he did not receive his
1993 refund. Respondent contended, however, that petitioner
received his 1993 refund in 1995. The docunentary and
testinoni al evidence respondent offered was contradictory,
cont ai ned nunerous errors, and |lacked credibility. Furthernore,
this contention is a concession by respondent that petitioner was
correct and that respondent did not send the 1993 refund to
petitioner in 1994.

Accordingly, with regard to the first question posed by the
Court of Appeal s--whether the IRS sent petitioner his 1993 tax
refund in 1994--we conclude that it did not. Furthernore, we
concl ude that respondent never sent petitioner his refund for
1993.

In his June 17, 2005, notion for sunmary judgnent,
respondent did not answer the second and third questions posed by
the Court of Appeals--if not, whether petitioner tinely received
notice fromthe IRS that his refund had not been applied to his

1987 and 1989 tax deficiencies; and if not, whether petitioner’s
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current tax liability should be consequently adjusted by, inter
alia, an abatenent of interest pursuant to section 6404(e).

Wth regard to the second question posed by the Court of
Appeal s--if not, whether petitioner tinely received notice from
the IRS that his refund had not been applied to his 1987 and 1989
tax deficiencies--we conclude, on the basis of petitioner’s
credi bl e evidence, respondent’s adm ssions, and the | ack of
credibility of the docunentary and testinonial evidence
respondent of fered--which was contradictory and cont ai ned
numerous errors--that petitioner did not receive notice fromthe
| RS that his refund had not been applied to his 1987 and 1989 t ax
defi ci enci es.

Wth regard to the third question posed by the Court of
Appeal s--if not, whether petitioner’s current tax liability
shoul d be consequently adjusted by, inter alia, an abatenent of
i nterest pursuant to section 6404(e)--we conclude, on the basis
of petitioner’s credible evidence, respondent’s adm ssions, and
the lack of credibility of the docunentary and testinonial
evi dence respondent offered--which was contradictory and
cont ai ned nunerous errors--that petitioner’s current tax
liability should be adjusted by abating the interest for 1989
pursuant to section 6404(e).

Since 1992, petitioner has repeatedly asked respondent for a

payoff figure so that he could pay the liabilities at issue in
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full. Wen he received a payoff figure fromrespondent, he paid
that amount. In his August 28, 2006, status report, respondent
admtted that on March 27, 2003, petitioner was quoted an
incorrect payoff figure and this was a mnisterial error pursuant

to the regulations. See also Krugnman v. Conmm ssioner, 112 T.C

230 (1999); Douponce v. Conmm ssioner, T.C Meno. 1999-398.

Accordi ngly, we conclude that for 1989 interest from March 27
2003, to the present shall be abated. W note, however, that we
| ack jurisdiction to determ ne whether an overpaynent exists or
to order a refund or credit for 1989 to the extent that the
anount of the abatenent of interest exceeds the anount renaining

unpaid for 1989. See G eene-Thapedi v. Conm ssioner, 126 T.C. 1

(20086) .

Wth regard to the fourth question posed by the Court of
Appeal s--in any case, whether the current interest abatenent that
petitioner had al ready received was correct in light of (1) the
IRS' s failure to give petitioner the appropriate w thhol di ng
credits for 1987 and 1989, and (2) his June 21, 1994, paynent of
$6, 681. 22--0on the basis of petitioner’s credi ble evidence,
respondent’ s adm ssions, and the lack of credibility of the
docunentary and testinonial evidence offered by respondent, which
was contradi ctory and contai ned nunmerous errors, that respondent
has failed to establish that the current interest abatenent is

correct.
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As a final matter, we shall deny petitioner’s outstanding
not i ons.
To reflect the foregoing,

An appropriate order

and decision will be entered.




