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GOEKE, Judge: This case was heard pursuant to the
provi sions of section 7463! of the Internal Revenue Code in

effect at the tinme the petition was filed. Pursuant to section

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case. Petitioner seeks review of respondent’s
determ nation denying himrelief fromjoint and several liability
for the 2003 tax year under section 6015(b), (c), and (f).

W review respondent’s determ nation for an abuse of
di scretion, and for the reasons expl ained herein we find
respondent’ s determ nation denying petitioner relief fromjoint
and several liability under section 6015(f) was in error.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioner resided in West Virginia.

Petitioner and intervenor were married throughout 2003 and
di vorced on June 8, 2005. During 2003 intervenor was enpl oyed by
a local attorney as a paralegal. Intervenor earned wages, was
paid by check, and received a Form W2, Wage and Tax Statenent,
at the end of 2003. |Intervenor earned about $4,455 in wages
during 20083.

At sonme point during 2003, intervenor began to enbezzle
funds fromher enployer. |In addition to this enbezzl enent
i ntervenor began to wite bad checks from petitioner and

intervenor’s joint bank account and to forge checks bel onging to
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petitioner’s stepfather. It is unclear fromthe record whet her
i ntervenor stole checks frompetitioner’s stepfather and used
them to nmake purchases or stole checks issued to petitioner’s
stepfather and forged the endorsenment in order to cash those
checks.

I ntervenor was arrested for allegedly coommtting a nunber of
felonies. Pursuant to a plea agreenent intervenor pleaded guilty
to a nunber of felonies including forgery and enbezzlenment. On
Decenber 1, 2003, intervenor was sentenced in the Crcuit Court
of Randol ph County, West Virginia, to a termof not less than 1
but no nore than 10 years in State prison. Intervenor was al so
ordered to pay restitution of $17,000 to her forner enployer and
to pay $3,000 to petitioner’s stepfather for the forged checks.
| ntervenor was incarcerated from Cctober 20, 2003, to Novenber 9,
2005, and was parol ed on Novenber 9, 2005.

On March 8, 2004, petitioner and intervenor filed a joint
Form 1040, U.S. Individual Incone Tax Return, for tax year 2003.
Al t hough intervenor was incarcerated at the tine, she executed a
Form 2848, Power of Attorney and Decl aration of Representative,
for tax year 2003 giving petitioner the authority to act on her
behal f. Petitioner used this authority to file their joint
return. Petitioner and intervenor failed to include on the joint
return the anmount intervenor enbezzled from her forner enployer,

t he amount of forged checks related to petitioner’s stepfather,
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or the wages intervenor earned as a paralegal. On the basis of
t he Form 1040, respondent issued to petitioner a refund of
$5,017. Because petitioner did not report the enbezzl ed funds
and wages on the joint return, petitioner and intervenor
qualified for an earned incone credit that they would not have
qualified for had those anobunts been included in incone.

Petitioner did not file an amended return after receiving
the FormW2 fromintervenor’s enployer. Respondent exam ned the
joint return and issued a notice of deficiency (the notice) on
May 31, 2005. The notice determ ned that the $17,000 intervenor
enbezzl ed and the $4, 455 intervenor earned shoul d have been
included in incone. The notice did not include in incone the
$3, 000 worth of forged checks. Respondent determ ned an increase
of $5,188 in petitioner and intervenor’s tax liability and an
accuracy-rel ated penalty of $996 under section 6662. Neither
petitioner nor intervenor petitioned this Court to chall enge
respondent’s determnations in the notice.

On or about Decenber 28, 2005, petitioner submtted a Form
8857, Request for Innocent Spouse Relief. On January 26, 2006,
respondent notified intervenor by letter of petitioner’s request
for relief fromjoint and several liability.

On April 3, 2006, respondent sent separate letters to
petitioner and intervenor indicating respondent’s prelimnary

determ nation to grant petitioner relief fromliability under
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section 6015(c) and deny relief under section 6015(f). On My 5,
2006, intervenor sent a letter to respondent with attachnents
di sagreeing with respondent’s determ nation regarding
petitioner’s claimfor relief. These attachnents included a
brief statenment of disagreenent, a copy of intervenor’s
sentencing order, and a copy of intervenor’s restitution order.
On July 27, 2006, respondent issued a final notice of
determ nati on denying petitioner’s request for relief fromjoint
and several liability under section 6015(b), (c), and (f). On
Cct ober 25, 2006, petitioner mailed to the Court a letter that
was filed as an inperfect petition. The Court ordered petitioner
to submt a proper anended petition to conformw th the Rules.
On Decenber 14, 2006, the Court received and filed petitioner’s
anended petition seeking a review of respondent’s determ nations.

Di scussi on

Section 6013(d)(3) provides that taxpayers filing joint
Federal inconme tax returns are jointly and severally liable for
the taxes due. Section 6015, however, provides that
notw t hst andi ng section 6013(d)(3), under certain facts and
circunstances |limted relief fromjoint and several liability may
be avail abl e under section 6015(b), (c), or (f). Except as
ot herw se provided in section 6015, the taxpayer seeking relief

bears the burden of proof. Rule 142(a); At v. Conm ssioner, 119

T.C. 306, 311 (2002), affd. 101 Fed. Appx. 34 (6th Gr. 2004).
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To prevail, the taxpayer nmust show t he Conm ssioner’s
determ nation was arbitrary, capricious, or wthout sound basis

inlaw or fact. Butler v. Commi ssioner, 114 T.C. 276, 291-292

(2000).
I ntervenor, as the nonel ecting spouse, had the right to
intervene in this proceeding by filing a notice of intervention.

See sec. 6015(e)(4); Rule 325; Corson v. Conm ssioner, 114 T.C.

354, 364-365 (2000). By exercising that right, intervenor becane

a party to this case. See Tipton v. Conmm ssioner, 127 T.C 214,

217 (2006).
Section 6015(b)

Petitioner first seeks relief under section 6015(b). To
qualify for relief pursuant to section 6015(b)(1), the requesting
spouse nmust establish that: (1) Ajoint return was filed; (2)
there was an understatenent of tax attributable to erroneous
itenms of the nonrequesting spouse; (3) at the time of signing the
return, the spouse seeking relief did not know, and had no reason
to know, of the understatenent; (4) taking into account all the
facts and circunstances, it is inequitable to hold the spouse
seeking relief liable for the deficiency in tax attributable to
the understatenent; and (5) the requesting spouse seeks relief
within 2 years of the first collection activity.

Petitioner’s request for relief fails to satisfy section

6015(b)(1)(C). Petitioner’s know edge of how nuch noney
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i ntervenor enbezzled is not clear. During their marriage they
shared a joint bank account, but their testinony varied as to who
had access to this account. Petitioner testified that intervenor
mai nt ai ned control over the account and that he would give his
paychecks to intervenor, who would then deposit theminto the
joint account. Intervenor, however, testified that petitioner
did in fact nmake deposits to the joint account and al so possessed
an ATM card he used to make w t hdrawal s.

At trial petitioner testified that he did not include those
anounts on the joint return because he did not know how nuch
i ntervenor had enbezzled and because he had never received a Form
W2 for intervenor’s enploynent. Petitioner later admtted that
he had received a Form W2 for intervenor after he had filed the
joint return. Petitioner testified that although he was present
at intervenor’s sentencing and knew t hat she had enbezzl ed funds,
he was unaware of the anobunt because he was not allowed to remain
in the courtroomwhile the prosecutor, the presiding judge, and
i ntervenor discussed how nmuch restitution was to be paid.
I nt ervenor, however, testified that she had told petitioner the
anount of restitution she was ordered to pay and that petitioner
knew t he amount before filing the joint return. Al though
petitioner testified at trial that he was not in the courtroom
during the portion of intervenor’s sentencing when anmounts of

restitution were di scussed and that he had not received a Form W
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2 fromintervenor’s enployer until after filing the return,
petitioner knew that intervenor had both enbezzled funds and
earned wages during 2003 and failed to include those anounts on
the return.

Petitioner, although unaware of the exact anmounts intervenor
had enbezzl ed and earned, had reason to know of the
under st at enent .

Section 6015(c)

A taxpayer may elect to seek relief under section 6015(c) if
(1) at the tine the election was nmade, the taxpayer was no | onger
married to, or was legally separated from the person with whom
the joint return was filed, or (2) for the 12-nonth period
preceding the tine of making the election the taxpayer did not
live with such person. If a taxpayer elects relief under section
6015(c), such taxpayer’s “liability for any deficiency which is
assessed with respect to the return shall not exceed the portion
of such deficiency properly allocable to the individual” under
section 6015(d). Sec. 6015(c)(1). Relief is not available under
section 6015(c) with respect to an unpaid liability reported in a
return.

| f the Comm ssioner proves that the electing spouse had
actual know edge at the tinme he signed the return of any item
giving rise to the deficiency and the itemwas allocable to the

nonr equesti ng spouse, then the election is invalid wth respect
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to the portion of the deficiency that is attributable to the
item See sec. 6015(c)(3)(C; sec. 1.6015-3(c)(2), Inconme Tax
Regs.

As stated above, petitioner’s request for relief fails to
satisfy section 6015(b) because he had reason to know of the
itens giving rise to the understatenent. In order to determ ne
whet her petitioner qualifies for relief under section 6015(c), we
nmust determ ne whet her petitioner had actual know edge, rather
than a reason to know, of the itens giving rise to the
deficiency. W believe that petitioner had actual know edge of
intervenor’s earnings and enbezzl ed i ncone. Al though petitioner
did not know the exact anounts intervenor earned and enbezzl ed,
he knew all of the facts surrounding those itens. Petitioner was
aware that intervenor had worked throughout the year and had been
arrested and sentenced for enbezzlenent. Thus, petitioner’s
request for relief fails to satisfy section 6015(c).

Section 6015(f)

The only remaining opportunity for relief to petitioner is
section 6015(f). Section 6015(f) provides that the Secretary may
relieve an individual of joint and several liability if (1)
relief is not available to the individual under section 6015(b)
or (c¢), and (2) taking into account all the facts and
circunstances, it is inequitable to hold the individual liable

for any unpaid tax or deficiency. The Conm ssioner has
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prescribed guidelines in Rev. Proc. 2003-61, 2003-2 C B. 296, for
determ ni ng whether relief should be granted under section
6015(f). To prevail under section 6015(f), petitioner nust show
that respondent’s denial of equitable relief under that section
was an abuse of discretion. W review respondent’s denial of
relief under section 6015(f) for an abuse of discretion.

Respondent argues that in evaluating petitioner’s request
under section 6015(f), we are limted to the adm nnistrative
record as conpiled by respondent. This Court has recently rul ed
t hat our review under section 6015(f) is not limted to the

adm ni strative record. See Porter v. Conm ssioner, 130 T.C

(2008). If we find that respondent abused his discretion in
denying petitioner relief, we will determ ne the appropriate
relief, rather than remanding the case to the Internal Revenue

Service. See Friday v. Conmm ssioner, 124 T.C. 220, 222 (2005).

Rev. Proc. 2003-61, sec. 4.01, 2003-2 C. B. at 297, 298,
lists seven threshold conditions that the Conm ssioner considers
in determ ning whether an individual qualifies for equitable
relief under section 6015(f). The Conm ssioner wll not grant
relief unless these threshold conditions have been net: (1) The
t axpayer nust have filed joint returns for the taxable years for
which relief is sought; (2) the taxpayer does not qualify for
relief under section 6015(b) or (c); (3) the taxpayer must apply

for relief no later than 2 years after the date of the
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Comm ssioner’s first collection activity after July 22, 1998,
wWth respect to the taxpayer; (4) no assets were transferred
bet ween the spouses filing the joint returns as part of a
fraudul ent schenme by such spouses; (5) there were no disqualified
assets transferred to the taxpayer by the nonrequesting spouse;
(6) the taxpayer did not file the returns with fraudul ent intent;
and (7) absent enunerated exceptions, the liability from which
relief is sought is attributable to an item of the nonrequesting
spouse.

Respondent concedes, and we agree, that petitioner satisfies
t hese seven threshold conditions.

Rev. Proc. 2003-61, sec. 4.03(2), 2003-2 C.B. at 298, lists
ei ght nonexcl usive factors that the Conmm ssioner will consider in
determ ni ng whether, taking into account all the facts and
circunstances, it is inequitable to hold the requesting spouse
liable for all or part of the deficiency and full or partial
equitable relief under section 6015(f) should be granted. These
nonexcl usive factors include whether: (1) The requesting spouse
is separated or divorced fromthe nonrequesting spouse; (2) the
requesting spouse will suffer econom c hardship w thout relief;
(3) the requesting spouse did not know or have reason to know of
the itemgiving rise to the deficiency; (4) the nonrequesting
spouse had a |l egal obligation to pay the outstanding liability;

(5) the requesting spouse received a significant benefit fromthe
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itemgiving rise to the deficiency; (6) the requesting spouse has
made a good faith effort to conply with incone tax laws in
subsequent years; (7) the requesting spouse was abused by the
nonr equesti ng spouse; and (8) the requesting spouse was in poor
mental or physical health when signing the return or requesting
relief. Rev. Proc. 2003-61, sec. 4.03(2), further provides that
no single factor wll controlling; all relevant factors will be
consi dered and wei ghed appropriately.

1. Petitioner’'s Marital Status

Petitioner was divorced fromintervenor when he sought
relief. This factor favors petitioner.

2. Econom ¢ Har dship

Respondent’ s Appeals Ofice determ ned that petitioner wll
not suffer economc hardship if relief is not granted. Rev.
Proc. 2003-61, sec. 4.02(1)(c), 2003-2 C.B. at 298, provides that
t he Conm ssioner will base this determnation on rules simlar to
t hose provided in section 301.6343-1(b)(4), Proced. & Adm n.
Regs., which provides that the requesting spouse will suffer
econom c hardship if he is unable to pay his reasonabl e basic
living expenses.

Petitioner’s request for relief indicates that at the tine
petitioner sought relief, he was earning $1, 200 per nonth and
spendi ng $1, 100 per nonth on his average nonthly househol d

expenses. Respondent’s Appeal s Case Menorandum st ates that
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“[petitioner] has not denonstrated that he woul d have an econom c
hardship if required to pay the tax.” Respondent’s final
determ nati on nmakes no nention of econom ¢ hardship and instead
relies on petitioner’s know edge of the enbezzlenent in order to
deny relief.

We disagree with respondent on this factor. Petitioner has
m ni mal education and al though currently enpl oyed, testified
credibly that his hours had recently been cut back. The record
shows that petitioner would suffer econom c hardship if relief
were not granted. This factor favors petitioner, and the
exam ner’s evidence in the record supports a determ nation of
har dshi p.

3. Know edge or Reason To Know

Respondent’ s Appeals O fice determ ned that petitioner’s
knowl edge or reason to know of the itemgiving rise to the
deficiency wei ghed against relief, and we agree.

4. Intervenor’'s Legal nligation

Petitioner’s and intervenor’s divorce agreenent is silent as
to who is responsible for paying any outstandi ng taxes.
Respondent determ ned that this factor is neutral, and we agree.

5. Si gni ficant Benefit

We consider a lack of a significant benefit to the taxpayer
seeking relief fromjoint and several liability a factor favoring

relief. Beatty v. Commi ssioner, T.C Meno. 2007-167.
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Respondent’ s Appeal s officer determ ned that petitioner had not
recei ved any significant benefit. At trial counsel for
respondent argued that although petitioner did not receive a
significant benefit, he nonethel ess benefited and this factor
shoul d wei gh against relief.

Petitioner testified that a portion of the refund was used
(1) to pay restitution for bad checks witten by intervenor, (2)
to pay past-due bills and rent, and (3) to purchase Christnas
gifts for intervenor’s children. Intervenor, however, testified
that the only restitution paynents made on her behal f were nmade
by her and were based upon her earnings while at a work rel ease
center. Intervenor testified that she nmade restitution paynents
for three bad checks she had witten during 2003 because she was
required to do so before she could have her driver’s |license
reinstated. Intervenor was unable to recall whether the three
bad checks she had paid restitution on in order to reclaimher
driver’s license were the only bad checks she had witten during
2003.

We disagree with respondent on this factor. Petitioner
testified credibly at trial how he used the refund to nake
paynments on behal f of intervenor, including restitution on bad
checks, paying past-due bills for rent, electricity, and other
costs, and for Christmas presents for intervenor’s children while

she was incarcerated. According to petitioner, intervenor was
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responsi bl e for paying household bills before her incarceration
but had stopped paying them Intervenor never inforned
petitioner that their living expenses were no | onger being paid
before her being arrested. This factor favors granting relief to
petitioner.

6. &ood Faith Effort To Comply Wth Tax Laws

Respondent determ ned, and we agree, that petitioner has
made a good faith effort to conply with tax laws. Petitioner has
filed all required tax returns, and this factor is considered
neutral since petitioner was in conpliance.

7. Spousal Abuse

Petitioner did not allege that there was abuse in his forner
marri age. Respondent determned that this factor is neutral, and
we agree.

8. Mental or Physical Health

There is no evidence in the record that petitioner suffered
any ailnent that would have affected his ability to pay his
Federal inconme tax obligations for the years in issue.

Respondent determ ned that this factor is neutral, and we agree.
Concl usi on

In sum three factors weigh in favor of relief, one factor
wei ghs against relief, and four factors are neutral. Rev. Proc.
2003-61, sec. 4.03(2)(a)(iii)(B), provides that in deficiency

cases, reason to know of the itemgiving rise to the deficiency
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wi |l not be given nore weight than other factors, but that actual
knowl edge of the item weighs heavily against relief. Actual
know edge wei ghi ng agai nst relief nay be overcone if those
factors weighing in favor of relief are particularly conpelling.
Id.

Petitioner’s lack of significant benefit, his marital
status, and the prospect of econom c hardship are sufficiently
conpel ling and outwei gh petitioner’s know edge of intervenor’s
earni ngs and enbezzled incone. Taking into account all of the
facts and circunstances, we find that it would be inequitable to
deny petitioner relief fromjoint and several liability. W
hereby conclude on the facts of this case that respondent has
abused his discretion in denying petitioner relief fromjoint and
several liability under section 6015(f).

To reflect the foregoing,

Deci sion will be entered

for petitioner.




