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CERBER, Judge: This case was heard pursuant to the
provi sions of section 7463! of the Internal Revenue Code in
ef fect when the petition was filed. Pursuant to section 7463(b),

the decision to be entered is not reviewable by any other court,

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for 2005, the taxable year in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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and this opinion shall not be treated as precedent for any other
case. Respondent determ ned a $9, 423 deficiency in Federal
income tax and a $1, 183 accuracy-rel ated penalty under section
6662(a) for petitioner’s 2005 tax year. The deficiency
determ nati on was based on unreported inconme adjustnents of
$40, 000 and $10,500. Petitioner conceded that the $40, 000 anmount
was i ncone, but she contends that the $10,500 anpbunt was a gift
and not taxable as incone. The sole issue for our consideration
i s whether the $10,500 petitioner received during 2005 was a gift
or incone.
Backgr ound?

Petitioner, Jue-Ya Yang, resided in California at the tine
her petition was filed. Petitioner net Howard Shih through a
mutual friend and they began dating. M. Shih earned his |iving
as an artist and calligrapher. Eventually, petitioner’s
relationship with M. Shih becane nore intimate. She noved into
his home, and they cohabited. Petitioner did sonme housekeepi ng
and cooking, but she did not work for M. Shih under any form of
witten or oral contract for services. Petitioner did not have
any skill or experience in connection with M. Shih's artistic

endeavors.

2No question was raised concerning the burden of proof or
the effect of sec. 7491 on this proceedi ng.
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During 2005 M. Shih gave petitioner checks totaling $10, 500
to use for herself. M. Shih reported to respondent by neans of
a Form 1099-M SC, M scel | aneous I ncone, that the $10,500 he paid
to petitioner constituted wage i ncone and, ostensibly, he
deducted the paynents for purposes of conputing his incone for
2005. Relying on M. Shih's filing of Form 1099-M SC, respondent
determ ned that petitioner had received i ncone of $10, 500.

Di scussi on

The conclusion that a transfer anbunts to a “gift” is one
t hat nust be reached on consideration of all the factors and one

that is left to the trier of facts. Conmi ssi oner v. Duberstein,

363 U. S. 278, 287-289 (1960). In Duberstein, the Suprene Court

set forth the followi ng principles that underlie the dichotony
between a gift and incone:

This Court has indicated that a voluntarily executed
transfer of his property by one to another, w thout any
consi deration or conpensation therefor, though a
common-law gift, is not necessarily a “gift” within the
meani ng of the statute. For the Court has shown that
the nere absence of a legal or noral obligation to nmake
such a paynent does not establish that it is a gift.
And, inportantly, if the paynent proceeds primarily
from*®“the constraining force of any noral or |egal
duty,” or from*®“the incentive of anticipated benefit”
of an economc nature, it is not a gift. And,
conversely, “[w here the paynent is in return for
services rendered, it is irrelevant that the donor
derives no econom c benefit fromit.” Aggift in the
statutory sense, on the other hand, proceeds froma
“detached and di sinterested generosity,”; “out of
affection, respect, admration, charity or like
inmpulses.” And in this regard, the nost critica
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consideration, as the Court was agreed in the |eading
case here, is the transferor’s “intention.” * * *

Id. at 285-286 (citations and fn. refs. omtted).

M. Shih was romantically involved with Ms. Yang, and she
nmoved into his home. There were discussions of a fornal
engagenent, and their relationship was intimate. M. Shih
testified at the trial and his testinony concerning his romantic
relationship with Ms. Yang was evasive. M. Shih was called by
respondent and testified on direct exam nation that Ms. Yang had
performed services in his business in exchange for the paynents
made to her during 2005. On cross-exam nation, however, after
admtting that his relationship with Ms. Yang was nore than a
prof essi onal one, M. Shih could not recall taking her out on
dates or any intimacy in their relationship, even though their
rel ati onship existed only a few years ago.

It is obvious that M. Shih and Ms. Yang have conflicting
interests in the outconme of this controversy and that their
positions are dianetrically opposed. M. Shih structured the
paynments to Ms. Yang so that they appeared to be wages. He
i ssued a Form W2, Wage and Tax Statenent, and used the notation
“sal ary” or “wages” on sone of the checks used for paynent.

Ms. Yang, however, was forthright in her testinony and
answered all questions whether or not they favored her position.
On the other hand M. Shih professed to renmenber only those

things that supported his position that the paynents were
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income to Ms. Yang. We find his testinony to be evasive and
unt r ue.

The facts show that M. Shih nade paynents totaling $10, 500
to Ms. Yang with “detached and di sinterested generosity” out of
his affection for her at the tine of paynent. W accordingly
hol d that the $10,500 in paynents made during 2005 was a gift and
not reportable as incone.

Ms. Yang conceded $40,000 in unreported incone for 2005, and
respondent has carried his burden of production to establish that
section 6662(a) applies with respect to that adjustnent.
Petitioner offered no evidence of reasonable cause with respect
to her failure to report the $40,000 in income. Accordingly, we
hold that petitioner is liable for an accuracy-rel ated penalty
under section 6662(a) with respect to the $40, 000 adj ust nment.
Because we have decided that the $10,500 was a gift and not
t axabl e, we need not address the accuracy-related penalty on that
adj ust nent .

To reflect the foregoing and petitioner’s concession,

Deci sion will be entered

under Rul e 155.




