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JACOBS, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
at the tine the petition was filed.! Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent

for any other case. The issue for decision is whether respondent

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year in issue.
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abused his discretion in denying petitioner innocent spouse
relief under section 6015 for tax year 2004.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
Tucson, Arizona, at the tine she filed the petition.

On February 21, 2005, petitioner and Sanuel divas (M.
Aivas) filed a joint Form 1040, U.S. Individual Income Tax
Return, for 2004. At the time they filed the joint return,
petitioner and M. Odivas were married but separated, having
married on Decenber 8, 2003, separated in October of 2004, and
di vorced on May 24, 2005. The return was prepared by H&R Bl ock.

The return listed petitioner’s occupation as that of nanager
and M. Odivas as retired. Their reported adjusted gross incone
was $27,201. After subtracting item zed deductions and cl ai m ng
exenptions for thensel ves and petitioner’s three children,
petitioner and M. Oivas reported a tax of $84, which was of fset
by the child tax credit.

Petitioner and M. divas reported withheld taxes of $1083,
cl ai med an earned inconme credit of $1,734, and clainmed an
additional child tax credit of $1,916, resulting in a clainmed tax

refund of $3,753. Pursuant to a “rapid refund” | oan
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arrangenent,? H&R Bl ock | ent petitioner and M. divas an
undi scl osed sum of noney based on the anmount of the refund
claimed. The record does not reveal the extent to which
petitioner and M. divas shared the | oan proceeds, but both went
to H&R Bl ock to pick up the rapid refund | oan check. Respondent
remtted the anmount of refund petitioner and M. divas clai nmed
into an H&R Bl ock account, and thus the rapid refund | oan was
repai d.

Before his separation frompetitioner, M. divas shared the
resi dence where petitioner lived with her three children. By
April 2, 2005, relations between petitioner and M. divas had
deteriorated to the point that an officer of the Tucson Police
Departnent was di spatched to petitioner’s residence. An order of
protection was obtained by petitioner and served on M. divas.

After petitioner and M. divas filed their return, a
statenent fromthe Arizona State Retirenent System was received
which reflected a $1,328 retirenent distribution to M. divas
during 2004 as well as $266 of Federal tax withholding with
respect to the distribution. Petitioner and M. Oivas filed an
anmended return on April 14, 2005, again with the assistance of
H&R Bl ock, to reflect this information. A paynent of $143 was

made with the anmended return, as explained infra.

2The record does not disclose the terns of the rapid refund
| oan.
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During 2004, there were two additional retirenent
distributions to M. Odivas that were not shown on either the
original or the anmended return: $654 fromthe Social Security
Adm ni stration, fromwhich no Federal tax was w thheld, and
$1,940 fromthe Arizona State Retirenent System from which $388
of Federal tax was wi thheld. Petitioner did not know that these
di stributions had been nade.® Hereinafter, these distributions
will be referred to as the additional distributions.

I ncl usi on of the additional distributions in income caused
an increase in the couple’s 2004 adjusted gross incone, a
reduction in their allowable item zed deductions, a consequent
increase in their incone tax, and a 10-percent additional tax on
early distributions fromqualified retirenent plans. The
i ncreased inconme tax was offset by a corresponding increase in
the child tax credit. The 10-percent additional tax on early
distributions fromqualified retirenent plans was offset by the
anount withheld by the Arizona State Retirenent System However,
the inclusion of the additional retirenment distributions in
i ncone caused a reduction in the ambunt of allowabl e earned
incone credit, and the increase in the child tax credit used to

of fset the incone tax reduced the anpunt of all owabl e additi onal

SPetitioner and M. Aivas did not have a joint bank
account .
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child tax credit.* Reductions in the amounts of allowable
credits, after taking into account the tax refund that had
al ready been nade, resulted in a 2004 tax liability of $771
whi ch, together with interest as of August 7, 2006 (the date
respondent issued a notice of deficiency for 2004), anmounted to
$842.

Nei t her petitioner nor M. Odivas petitioned this Court for
redeterm nation of the deficiency for 2004.

Petitioner requested innocent spouse relief under section
6015 on January 9, 2006. Respondent issued a final notice of
determ nation denying petitioner’s request on August 14, 2006.

Di scussi on

Married couples may choose to file their Federal incone tax
returns jointly. Sec. 6013(a). Couples filing joint returns are
jointly and severally liable for the taxes due thereon. Sec.
6013(d)(3). Section 6015 provides relief fromliability for
filers of joint returns in sonme circunstances. One such
circunstance is set forth in section 6015(b)(1).

To qualify for relief pursuant to section 6015(b) (1), the
requesting spouse nust establish that: (1) Ajoint return was

filed; (2) there was an understatenent of tax attributable to

“The sane results flowed frominclusion in income of the
retirement distribution with respect to which the anended return
was filed. The $143 paynent that acconpani ed the anended return
represented paynent for the increase in tax due as a consequence
of the aforesaid retirenent distribution.
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erroneous itens of the nonrequesting spouse; (3) at the tine of
signing the return, the spouse seeking relief did not know, and
had no reason to know, of the understatenent; (4) taking into
account all the facts and circunstances, it is inequitable to
hol d the spouse seeking relief liable for the deficiency in tax
attributable to the understatenent; and (5) the requesting spouse
seeks relief wwthin 2 years of the first collection activity
relating to the liability.

Respondent concedes that the first and | ast requirenents of
section 6015(b)(1) (i.e., that a joint return was filed and that
petitioner timely requested relief) are net. Respondent
acknow edges in his pretrial nenorandumthat he has no evi dence
upon which to challenge petitioner’s assertion that she did not
know, and had no reason to know, of M. divas’'s retirenent
income at the tine she signed the return. And we are satisfied
(and thus conclude) that the aforesaid third requirenent of
section 6015(b)(1) is net.

Respondent contends that petitioner has not net the second
requi renent for relief under section 6015(b)(1); i.e., that there
be an understatenent of tax attributable to erroneous itens of
M. divas. See sec. 6015(b)(1)(B). Respondent points to the

fact that the understatenent® on the return resulted from

°Sec. 1.6015-2(b), Inconme Tax Regs., provides that the term
“understatenent” has the neaning given to that term by sec.
(continued. . .)
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petitioner and M. divas's claimng the earned incone credit and
an additional child tax credit in excess of the allowable
anounts. These credits are attributable to both spouses, posits
respondent, rather than only to M. Oivas. W do not agree.

An “itenmi for purposes of section 6015, and nore
specifically section 6015(b)(1)(B), is “that which is required to
be separately listed on an individual inconme tax return or any
requi red attachnments. Itens include, but are not limted to,
gross incone, deductions, credits, and basis.” Sec. 1.6015-
1(h)(3), Income Tax Regs. An “erroneous itenf is “any item
resulting in an understatenent or deficiency in tax to the extent
that such itemis omtted from or inproperly reported * * * on
an individual incone tax return.” Sec. 1.6015-1(h)(4), Incone
Tax Regs.

The retirenment distributions M. divas received constitute
gross incone, which is required to be separately listed on an

i ndi vidual tax return. Those distributions were “erroneous

5(...continued)
6662(d)(2)(A) and the regul ations thereunder; i.e., the excess of
the anobunt of tax required to be shown on the return over the
anount of the tax inposed which is shown on the return, reduced
by any rebate (within the nmeaning of sec. 6211(b)(2)). See sec.
6662(d)(2)(A). Neither the amount of tax required to be shown on
the return, see secs. 1.6662-4(b)(3), 1.6664-2(b), Incone Tax
Regs., nor the amount of tax inposed which is shown on the
return, see secs. 1.6662-4(b)(4), 1.6664-2(c), |Incone Tax Regs.,
takes into account credits for tax wi thheld under sec. 31 (with
exceptions not present here).



- 8 -
itens” within the neaning of section 6015(b)(1)(B), and the
understatenent in tax flowed fromthose erroneous itens.

Because of these erroneous itens, adjusted gross incone on
the 2004 joint return was understated, with the consequent
overstatenment of allowable item zed deductions. The 10-percent
additional tax on early distributions fromqualified retirenent
pl ans i nposed by section 72(t)(1) was omtted fromthe return,
and the additional child tax credit and the earned inconme credit
were overstated.® But for the erroneous itens attributable to
M. divas, none of these consequences woul d have foll owed. The
2004 joint return as filed would have been accurate, and no
understatenment of tax would have resulted. Therefore, we find
that petitioner has net the second requirenment of section
6015(b) (1) .

Addi tional ly, respondent contends that petitioner has not
met the fourth requirement for relief under section 6015(b)(1);
i.e., that taking into account all the facts and circunstances,
it would be inequitable to hold the spouse seeking relief |iable
for the deficiency in tax attributable to the understatenent.

See sec. 6015(b)(1)(D). W do not agree with this contention.

Even if we viewthe credits that were clainmed in excess of
the al l owabl e ambunts as erroneous itens, they are attributable
to M. divas because it was his unreported i nconme that nade the
anount of clained credit erroneous. The m sstatenents of
al l owabl e credits are the consequence, rather than the cause, of
the om ssion of the distributions to M. Aivas fromthe couple’s
gross i ncone.
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Whet her it would be inequitable to hold a spouse liable for
a tax deficiency is determned by taking into account all the
facts and circunstances. |d.” The two nost often cited factors
to be considered are: (1) Wiether there has been a significant
benefit to the spouse claimng relief, and (2) whether the
failure to report the correct tax liability on the joint return
results from conceal nent, overreaching, or any other w ongdoi ng

on the part of the other spouse. At v. Conmm ssioner, 119 T.C

306, 314 (2002), affd. 101 Fed. Appx. 34 (6th Gr. 2004). W
al so consider factors used in determning “inequity” in the
context of section 6015(f).% Where a refund was received, the
determnative fact is who benefited fromit. Juell v.

Conmi ssioner, T.C. Menp. 2007-219.

The record does not reveal how petitioner and M. divas
shared the | oan proceeds from H&R Bl ock (the anmount of which was
based on the expected tax refund). Even if a portion of the

rapid refund | oan was allocated to petitioner, we are satisfied

™™ The requirenent in section 6015(b)(1)(D) * * * is
virtually identical to the sanme requirenent of former section
6013(e)(1)(D); therefore cases interpreting former section
6013(e) remain instructive to our analysis.” Doyel v.
Comm ssioner, T.C Meno. 2004- 35.

8Rev. Proc. 2003-61, sec. 4.03, 2003-2 C. B. 296, 298 lists
nonexcl usi ve factors the Conm ssioner considers in determning
whether it is inequitable to hold the electing spouse |iable for
all or part of a deficiency under sec. 6015(f).
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that petitioner did not significantly benefit fromthe tax
ref und.

Petitioner’s nonthly income in 2004 consisted of $1,600 of
her own wages and $250 of Governnment assistance. Petitioner did
not receive any child support, and M. divas did not contribute
to the support of the household. Petitioner paid all bills for
t he househol d, which consisted of herself, her three children,
and M. divas, fromher separate bank account. There is no
evi dence that petitioner acquired assets or incurred unusual or
extravagant expenses. Petitioner did not have any health or life
i nsurance. W are convinced that any portion of the rapid refund
| oan allocated to petitioner was used to pay for essential living
expenses and the cost of supporting her household at a very
nodest | evel.® |ndeed, respondent conceded in his pretrial
menor andum t hat “respondent does not believe the small anount of
nmoney i nvol ved provided any significant benefit beyond norma
support.”

Petitioner |earned of the retirenment distributions only when

she was notified by third parties (the Arizona State Retirenent

°Cf. At v. Conmi ssioner, 119 T.C 306, 314 (2002), affd.
101 Fed. Appx. 34 (6th Cr. 2004), in which the spouse requesting
i nnocent spouse relief and her husband purchased a hone for each
of their four children, purchased a 600-acre riverfront property
upon whi ch a Georgi an mansi on was being built, purchased a
business for their son, fully paid for their children to attend
under graduat e and graduate schools, and indul ged the requesting
spouse’s interest in antiques.
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System and the Social Security Adm nistration) that the
di stributions had been nade. It is evident that M. divas
conceal ed the distributions frompetitioner, which was not
difficult for himto do, given their financial arrangenents (no
j oi nt bank accounts and household bills paid only from
petitioner’s account). It was this concealnent that led to the
failure to report the correct tax liability.

We have considered other factors that are relevant to
whet her it would be inequitable to hold petitioner |iable.
Petitioner’s |evel of earnings and the fact that petitioner
recei ves public assistance |lead to the conclusion that petitioner
al ready experiences econom c hardship, in that she is unable to
pay her basic reasonable |iving expenses. See sec. 301.6343-
1(b)(4), Proced. & Adm n. Regs. This hardship will only be
conpounded if relief fromliability is not granted. To concl ude,
respondent abused his discretion in denying petitioner innocent
spouse relief under section 6015 for tax year 2004.

To reflect the foregoing,

Deci sion will be entered

for petitioner.




