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MVEMORANDUM OPI NI ON

JACOBS, Judge: This case is before the Court on a petition
for redeterm nation of a Notice of Determ nation Concerni ng Wr ker
Cl assification Under Section 7436 (Notice of Determ nation). It

was submtted to the Court fully stipulated under Rule 122. The
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sol e issue to be decided is whether John G Yeagle (M. Yeagle) is
an enpl oyee of petitioner for the period at i ssue (each of the four
quarters of 1995, 1996, and 1997) for purposes of Federal
enpl oynent taxes.'?

Rul e references are to the Tax Court Rules of Practice and
Procedure, and except as ot herw se noted, section references areto
the Internal Revenue Code in effect for the years at issue.

Backgr ound

The stipulation of facts and the attached exhibits are
i ncorporated herein. The stipulated facts are hereby found.

Petitioner is an S corporation that was incorporated in
Pennsyl vania on October 2, 1989. At the time the petition was
filed, petitioner’s principal place of business was in Quakertown,
Pennsyl vania. Petitioner operates a drywall construction business
that is the sole source of petitioner’s incone. M. Yeagle owns 99
percent of petitioner’s stock. M. Yeagle’'s wife, Terree Yeagle
(Ms. Yeagle), owns the remaining 1 percent. Since petitioner’s
i ncorporation, M. Yeagle has been its president, and Ms. Yeagle
has been its vice president and secretary.

M. Yeagle perforns many services for petitioner, including

soliciting business, ordering supplies, entering into oral and

1 For conveni ence, we use the term "Federal enploynent
tax" to refer to taxes under secs. 3101-3125 (enacted as Federal
| nsurance Contributions Act (FICA), ch. 9, 53 Stat. 175 (1939))
and secs. 3301-3311 (enacted as Federal Unenpl oynent Tax Act
(FUTA), ch. 9, 53 Stat. 183 (1939)).
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written agreenents, overseeing finances, collecting noney owed to
petitioner, hiring and firing independent contractors, obtaining
clients, maintaining client relationships, and generally managi ng
petitioner’s business affairs.

During the period at issue, all paynents nade to petitioner
were deposited into petitioner’s checking account. M. Yeagle is
the only person with signature authority on petitioner’s bank
account. Petitioner did not nake regul ar paynents to M. Yeagle;
M. Yeagle wthdrew noney from petitioner’s bank account at his
di scretion. M. Yeagle also paid personal expenses from
petitioner’s bank account at his discretion. M. Yeagle did not
recei ve any wages, salary, or tips fromany ot her business entity,
or incone fromany other S corporation during 1995, 1996, and 1997.

During the period at issue, petitioner did not treat any
i ndividual, including M. Yeagle, as an enployee, and it did not
file a Form941, Enployer’s Quarterly Federal Tax Return, or a Form
940, Enployer’s Annual Federal Unenploynment Tax Return, for any
quarter during the period at issue. Petitioner treated individuals
who perforned services for it, other than M. Yeagle, as
i ndependent contractors and i ssued Forns 1099-M SC, M scel | aneous
I ncone, to those individuals. Petitioner did not issue a Form
1099-M SC or a Form W2, Wage and Tax Statenent, to M. Yeagle for

1995, 1996, or 1997.



- 4 -

On Forms 1120S, U.S. Incone Tax Return for an S Corporation,
petitioner reported net inconme fromits trade or business for 1995,
1996, and 1997, in the respective anounts of $26,711. 08,
$32,973.39, and $34,508.90. Petitioner paid these anbunts to M.
Yeagl e and reported these anounts as the Yeagles’ share of its
i ncone on Schedul es K-1, Sharehol ders’ Shares of Incone, Credits,
Deductions, etc., of the Forms 1120S. 2

During 1995, 1996, and 1997, petitioner distributed all of its
net inconme to the Yeagles. Petitioner reported on Schedules M2,
Anal ysis of Accumul ated Adjustnents Account, Oher Adjustnents
Account, and Sharehol ders’ Undi stri buted Taxabl e I nconme Previously
Taxed, of the Forns 1120S that the anounts it paid to the Yeagl es
were distributions other than dividend distributions paid from
accunul ated earnings and profits.

The Yeagles tinely filed Forns 1040, U.S. Individual |ncone
Tax Returns for 1995, 1996, and 1997. On Schedul es E, Suppl enent al
| ncone and Loss, of the Yeagles’ Fornms 1040, they reported their
share of petitioner’s incone (as indicated on Schedules K-1) as
nonpassi ve inconme froman S corporation.

On February 23, 2000, respondent issued to petitioner a Notice
of Determination, in which respondent determned that (1) M.

Yeagl e was petitioner’s enpl oyee for purposes of Federal enpl oynent

2 Petitioner did not allocate the i ncone between M. and
Ms. Yeagl e.
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taxes, and (2) petitioner was not entitled to “safe harbor” relief
fromthese taxes as provided by section 530 of the Revenue Act of
1978, Pub. L. 95-600, 92 Stat. 2885 (Section 530). Attached to the
Notice of Determ nation was a schedul e detailing the anount of the
proposed Federal enploynent taxes. Thereafter, petitioner filed
with the Court atinely petition seeking our review of respondent’s
Notice of Determ nation

Di scussi on

Petitioner contends that M. Yeagle was not its enpl oyee and
that it properly distributed its net income to the Yeagles, as its
only sharehol ders, pursuant to section 1366. On the other hand,
respondent contends that M. Yeagle was an enpl oyee of petitioner
because he was an officer of petitioner and perfornmed substanti al
services on petitioner’s behalf.

Sections 3111 and 3301 i npose FI CA (social security) and FUTA
(unenpl oynent) taxes on enployers for wages paid to their
enpl oyees. An officer of a corporation, "who perforns substanti al
services for a corporation and who receives remuneration in any
formfor those services is considered an enpl oyee, whose wages are

subject to Federal enploynent taxes." Veterinary Surgica

Consultants, P.C. v. Comm ssioner, 117 T.C. __ , _ (2001) (slip

op. at 7); see also sec. 3121(d); sec. 31.3121(d)-(1)(b),

Enpl oyment Tax Regs.
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Wth respect to the case at hand, M. Yeagle is an officer of
petitioner who perfornmed substantial services for petitioner,
including soliciting business, ordering supplies, entering into
oral and witten agreenents, overseeing finances, collecting noney
owed to petitioner, hiring and firing independent contractors,
obtaining clients, maintaining client rel ationships, and generally
managi ng petitioner’s business affairs. Petitioner distributed al
of its net inconme to the Yeagles. Those distributions were
conpensation for the services provided to petitioner by M. Yeagl e.
Petitioner contends that the anbunts paid to M. Yeagle were
distributions of its corporate net incone, rather than wages, and
that M. Yeagle properly reported the net incone as nonpassive
income from an S corporation on his Fornms 1040. M. Yeagle's
reporting the distributions as nonpassive incone from an S
corporation has no bearing on the Federal enploynent tax treatnent

of those wages. Veterinary Surgical Consultants, P.C v.

Commi ssioner, supra at _ (slip op. at 8). W hold that M.

Yeagl e i s an enpl oyee of petitioner for the period at issue and, as
such, the paynents to himfrompetitioner constitute wages subject
to Federal enploynent taxes.

Despite our determnation that M. Yeagle is an enpl oyee of
petitioner and that the paynents to himfrom petitioner are wages
subj ect to Federal enploynent taxes, Section 530 allows petitioner

relief from enploynment tax liability if two conditions are
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satisfied. Section 530(a)(1l) provides in relevant part:
(1) I'n general.--If
(A) for purposes of enpl oynent taxes, the
taxpayer did not treat an individual as an
enpl oyee for any period * * *, and
(B) in the case of periods after Decenber
31, 1978, all Federal tax returns (including
information returns) required to be filed by
the taxpayer with respect to such individual
for such period are filed on a basis
consistent with the taxpayer's treatnent of
such individual as not being an enpl oyee,

t hen, for purposes of applying such taxes for such period

with respect to the taxpayer, the individual shall be

deened not to be an enpl oyee unless the taxpayer had no

reasonabl e basis for not treating such individual as an

enpl oyee.

Here, the first of the two conditions is satisfied.
Petitioner did not treat M. Yeagle as an enployee during the
period inissue. Sinceits incorporation, petitioner filedits tax
returns reflecting all withdrawals by M. Yeagle as distributions
of petitioner’s net inconme, not wages.

However, the second condition of Section 530(a)(1l) is not
sati sfied because petitioner had no reasonable basis for not
treating M. Yeagle as an enployee. For purposes of Section
530(a) (1), a taxpayer is treated as having a reasonabl e basis for
not treating an individual as an enployee if the taxpayer’s
treatnent of the individual was in reasonable reliance of judicial

precedent, published rulings, technical advice with respect to the

taxpayer, a letter ruling to the taxpayer, or |ongstanding
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recogni zed practice of a significant segnent of the industry in
whi ch the individual was engaged. Section 530(a)(2); see also

Veterinary Surqgical Consultants, P.C. v. Comm ssioner, supra at

(slip op. at 10-11); Rev. Proc. 85-18, 1985-1 C B. 518.
Petitioner cites to the identical cases and ruling addressed

in Veterinary Surgical Consultants, P.C. v. Conmn Ssioner, supra,

and nmakes the sanme argunents as those made by the taxpayer in that
case. For the reasons set forth in that opinion, we find that
petitioner did not have a reasonable basis for not treating M.
Yeagl e as an enpl oyee.

In this case, respondent’s position is supported by the plain
| anguage of the statute, the applicable Treasury regul ations,
publ i shed revenue rulings, and cases interpreting the applicable
statutes. Petitioner’s positionis inconsistent wwth the weight of
authority.

We have considered all of petitioner’s argunents, and, to the
extent not specifically addressed, we find them unpersuasive or

irrel evant.

After the petition was filed in this case, Congress anended
section 7436(a) to provide this Court wth jurisdiction to
determ ne the correct anounts of Federal enploynent taxes that
relate to the Secretary’s determnation concerning worker

cl assification. See Community Renewal Tax Relief Act of 2000
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(CRTRA), Pub. L. 106-554, sec. 314(f), 114 Stat. 2763A-643. That
amendnent was nade retroactive to the effective date of section
7436(a). CRTRA sec. 314(g), 114 Stat. 2763A-643.

The parties filed a Stipulation of Settled |Issues setting
forth the proper anount of Federal enploynment taxes owed by
petitioner in the event we find that M. Yeagle is petitioner’s
enpl oyee for purposes of Federal enploynent taxes (which we do).
The amount so stipulated will be reflected in our decision
docunent .

To reflect the foregoing,

Decision will be entered

f or respondent and i n accor dance

with the parties’ stipulations

as to anpunts.




