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P was liable for a Federal incone tax deficiency for
his 1982 tax year and paid that deficiency on Mar. 13, 2007.
He requested an abatenent of all interest that accrued on
the deficiency fromApr. 15, 1983, to Dec. 1, 2006. R
determ ned that P was not entitled to interest abatenent. R
now concedes that Pis entitled to interest abatenent for
the period fromApr. 13, 2005, to Mar. 13, 2007.

Hel d: R s determnation that P was not entitled to

i nterest abatenent for the period before Apr. 13, 2005, was
not an abuse of discretion.

Ral ph D. Yeomans, pro se.

M chael W Tan, for respondent.
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: Respondent determ ned a Federal incone tax
deficiency for petitioner’s 1982 tax year. Petitioner paid the
deficiency on March 13, 2007, along with interest that had
accrued on the deficiency since April 15, 1983. In 2006
petitioner requested that respondent abate the interest that had
accrued from April 15, 1983, to Decenber 1, 2006. Respondent
deni ed the request but now concedes that petitioner is entitled
to abatenent for the period fromApril 13, 2005, to March 13,
2007.' The issue for decision is whether it was an abuse of
di scretion for respondent to refuse to abate the interest that
had accrued on petitioner’s deficiency before April 13, 2005. W
hold that it was not.

FI NDI NGS OF FACT
Sonme of the facts have been stipulated, and the stipul ated

facts and acconpanyi ng exhibits are hereby incorporated by this

1On Apr. 13, 2005, respondent received frompetitioner a
tinmely request for a collection due process hearing with respect
to petitioner’s 1978 and 1981 tax years. Respondent received
anot her such request with respect to petitioner’s 1982 tax year
on July 15, 2005. Respondent concedes that the revenue officer
assigned to petitioner’s case made an erroneous entry pertaining
to the hearing requests in petitioner’s case history and that as
a result petitioner’s case was not forwarded to respondent’s
Appeals Ofice for a collection due process hearing. Respondent
further concedes that the failure to forward the case was an
error in performng a mnisterial act for purposes of sec.
6404(e). Al section references are to the Internal Revenue Code
of 1986, as anended and in effect for the year at issue.
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reference into our findings. Petitioner resided in California
when he filed his petition.

In 1977 petitioner invested $25,000 in Lyric Leasing
Associ ates (Lyric Leasing), one of many partnershi ps syndi cated
by Klineman Associates, Inc. (KAlI). Like other KAl partnerships,
Lyric Leasing reported losses inits early years and phantom
incone inits later years. As a partner, petitioner reported his
distributive share of Lyric Leasing’ s |osses and inconme on his
personal Fornms 1040, U.S. Individual Inconme Tax Return.

In or around 1980 respondent grew suspicious of the | osses
and began auditing KAl partnerships, including Lyric Leasing.
Respondent was particularly concerned with, and sought to
disallow, the losses Lyric Leasing reported in 1977, 1978, 1980,
1981, and 1982, shares of which petitioner clainmed on his own
returns for at least 4 of those years. Petitioner agreed to
extend the period of limtations during which respondent could
assess tax against himfor those years.

Kent M Klineman, Lyric Leasing s general partner, advised
petitioner by letter dated May 30, 1984, that if respondent
di sal |l owed those | osses he could be eligible for a refund of the
taxes he paid on Lyric Leasing s phantominconme in subsequent
years. M. Klineman suggested that petitioner file protective
clains for refund in case respondent’s audit continued beyond the

deadline for filing refund clains. Petitioner, however, does not
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appear to have filed any of the suggested protective refund
cl ai ms.
In 1983 M. Klineman inforned petitioner that the audits of
KAl partnerships syndicated before 1976 woul d be resol ved by a
test case in the Tax Court involving Watt Leasing Associ ates and

i nvestors naned Pearlstein, Pearlstein v. Conm ssioner, docket

Nos. 5551-81 and 5552-81. The audits of KAl partnerships
syndi cated after 1975, including Lyric Leasing, would be held in

abeyance pending the resolution of Pearlstein.

In 1988, while Pearlstein was still pending, respondent’s
Appeals Ofice submtted a settlenent offer to petitioner
Petitioner did not respond to the offer.

On Novenber 16, 1989, the Tax Court issued an opinion in

Pearl stein v. Comm ssioner, T.C Mno. 1989-621. M. Klineman

then informed petitioner that a Tax Court case called Thornock v.

Conmi ssi oner, docket No. 29123-86, would resolve the audits of

KAl partnerships syndicated after 1975, including Lyric Leasing.
On March 19, 1990, the Tax Court rul ed agai nst the taxpayer

in Thornock v. Conmm ssioner, 94 T.C 439 (1990). Soon thereafter

respondent issued statutory notices of deficiency for
petitioner’s 1977, 1978, 1981, and 1982 tax years. Petitioner’s
attorney, Stephen D. Gardner, on July 12, 1980, tinely petitioned
the Tax Court on behalf of petitioner with respect to those years

(docket No. 15665-90).
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On August 9, 1991, respondent submtted a revised settl enent
offer to petitioner’s attorney. Wth respect to phantom i ncone
the offer provided that “Eighty-five percent (85% of phantom
i ncone which was included in the taxpayer’s gross incone as
ordi nary inconme and whi ch does not represent actual cash or
property received by the taxpayer may be elim nated from gross
inconme in the taxable year reported.” |In an Cctober 14, 1991,
letter petitioner informed M. Gardner that he would accept the
offer if respondent agreed to several additional conditions.

Respondent | ater sent M. Gardner a proposed Form 906,

Cl osi ng Agreenment On Final Determ nation Covering Specific
Matters, which M. Gardner forwarded to petitioner on August 26,
1992. On the issue of phantomincone the closing agreenment
provi ded as foll ows:

(9) That any incone in excess of the 15% of the

phant om i nconme required to be included in the

t axpayers’ gross incone with respect to the partnership

whi ch was included in the taxpayers’ gross incone as

ordi nary inconme and whi ch does not represent actual

cash or property received by the taxpayers (i.e.,

phantom i ncone) may be elimnated in the taxable year

reported, if the statute of limtations remains open,

or will be treated as a deduction fromordinary incone

in the | atest taxable year, prior to the signing of

this agreenent, for which a Federal inconme tax return

has not been filed, determ ned as of the date the

t axpayer(s) herein sign this closing agreenent.

Petitioner did not immediately take action with respect to the

cl osi ng agreenent.
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On Novenber 12, 1992, M. Klineman notified petitioner that

Thornock v. Conm ssioner, supra, had not been appeal ed because of

“personal considerations relating exclusively to M. Thornock”
but that the U S. Courts of Appeals for the Second and Sixth
Circuits were split on the issue decided in that case. See

Waters v. Comm ssioner, 978 F.2d 1310 (2d G r. 1992), affg. T.C.

Meno. 1991-462; Enershaw v. Conm ssioner, 949 F.2d 841 (6th G

1991), affg. T.C. Meno. 1990-246. M. Klineman indicated that he
had rejected respondent’s partnership-level settlenent offer for
KAl partnerships syndicated after 1975 and that respondent had
subsequent|ly begun to nake settlenent offers to individual
partners.

On February 16, 1993, M. Gardner’s office warned petitioner
t hat respondent woul d consider himto have “reconsi dered” and
“rejected the settlenment” offer nmade in August 1991 if he did not
execute and submt respondent’s proposed closing agreenent. M.
Gardner’s office also inforned petitioner that “In order to
conply with the Governnent’s deadline, we nust receive proper
authorization [to execute the closing agreenent and ot her
docunents on petitioner’s behal f] by April 1, 1993.”

In an April 8, 1993, letter petitioner authorized M.
Gardner to execute the necessary docunents on his behal f and

i ncl uded deficiency cal culations to support his settl enent
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position. The letter also indicated that the final resolution of
hi s case shoul d provide that

ei ghty-five percent (85% of phantomincone which was

included in the taxpayer’s gross incone as ordinary

i ncone and whi ch does not represent actual cash or

property received by the taxpayer may be eli m nated

fromgross incone in the taxable year reported. Any

excess wll be carried over as a deduction in the next

year, and any ot her subsequent year, if necessary.
M. Gardner’s office infornmed petitioner in an Cctober 4, 1993,
letter as follows: *“You are deened to have rejected the Thornock
offer (cash + 15% . |In addition, your ‘authorization to settle,
aside frombeing a week | ate, contained deficiency nunbers far
different fromthose provided by District Counsel.”

Over 4 years later, in a January 23, 1998, letter, M.
Gardner’s office infornmed petitioner that the Tax Court had rul ed

agai nst the taxpayer in Witmre v. Comm ssioner, 109 T.C 266

(1997), affd. 178 F.3d 1050 (9th Cr. 1999). M. Gardner and
respondent had agreed that Whitmre would resol ve one of the
i ssues involved in petitioner’s case. The letter advised that,
inlight of Whitmre, petitioner’s chances for a successful
out cone were increasingly dim

Utimately, the decision as to whether or not to settle

is your own. Cbviously, you have the right not to

accept a settlenment at this tinme, instead pinning your

hopes on a successful appeal in Wiitmre. The odds of

a successful appeal given the current case |aw,

however, are not encouragi ng.

On May 6, 1998, M. Gardner’s office forwarded petitioner

anot her proposed cl osing agreenent fromrespondent. Sonetine in
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1999 respondent informed M. Gardner that petitioner’s signed
deci si on docunents and cl osi ng agreenents had not been received.
Respondent further advised that, if petitioner did not sign and
return these docunents to settle the case in tinme for themto be
recei ved by respondent within 60 days, respondent would ask the

Court to dispose of it in accordance with Wiitmre v.

Conmi ssi oner, supra, and Thornock v. Conm ssioner, 94 T.C 439

(1990). Respondent warned that if the Court disposed of
petitioner’s case in that manner, he m ght not be entitled to
elimnate any phantomincone attributable to Lyric Leasing. M.
Gardner’s office relayed respondent’s warning to petitioner in a
letter petitioner received--according to his hand-witten note--
on June 17, 1999.

On February 23, 2000, petitioner executed respondent’s
proposed cl osi ng agreenent. Under the cl osing agreenent sone of
the | osses petitioner clained in his 1977, 1978, 1981, and 1982
tax years were disallowed but petitioner was allowed to elimnate
phantominconme “in the taxable year reported, if the statute of
[imtations remains open” or to deduct it “fromordinary incone
in the | atest taxable year, prior to the signing of this
agreenent, for which a Federal inconme tax return has not been
filed”. On March 29, 2000, the Tax Court entered a stipul ated
decision in petitioner’s original Tax Court case (docket No.

15665- 90) .
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Despite the terns of the closing agreenent petitioner did
not claimany of the phantomincone as a deduction on his 1999
Federal inconme tax return as the closing agreenent permtted him
to do. Instead, on or around Septenber 13, 2000, petitioner
engaged a certified public accountant, Heinz Hercher, to prepare
amended returns for his 1977 through 1988 tax years.

In a Septenber 13, 2000, engagenent l|letter M. Hercher
advi sed petitioner that “the work you are asking nme to do may not
be the appropriate procedure to follow and that “lI can give no
assurances that any of the anmended returns to be prepared wll be
accepted as | have serious questions about the statute of
[imtations on these years.” |In addition M. Hercher observed as
follows: “The files contain a Protective Claimfiled on a form
1040- X in August 1984. The Protective claimis for itens rel ated
to Lyric Leasing. | do not know if this claimwas actually
filed, nor if filed, was done properly in order to extend the
statute.” On Cctober 11, 2000, petitioner sent respondent the
anmended returns that M. Hercher prepared for tax years 1977
t hrough 1988.

In a Decenber 22, 2000, letter respondent notified
petitioner in regard to the closing agreenent that “you are
entitled to a deduction of $0 on your 1999, return.” Respondent
indicated that the “Gain reported in barred statute years” was

zero for 1979, 1980, 1983, 1984, 1985, and 1986. The letter al so
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stated the followng: “If you disagree with the anmount of the
deduction as determ ned by us and you wish to have it corrected,
pl ease send in copies of original returns, anmended returns and
related K-1s within 10 days fromthe date of this letter.” There
is no indication that petitioner responded to the Decenber 22,
2000, letter.

In a February 5, 2001, letter respondent infornmed petitioner
that his amended returns for tax years 1978 through 1988 could
not be processed. Respondent explained that (1) tax years 1978,
1981, and 1982 had been decided by the Tax Court; (2) before the
amended tax returns were filed “the statute of limtations for
refund (I RC 6511)” had expired for 1979, 1984, and 1988; (3) “the
statute of limtations for assessnent” had expired for 1985 and
1987; and (4) petitioner had not requested tax adjustnents for
1980, 1983, and 1986.

Petitioner responded on February 12, 2001. He asserted that
“As the case was being decided in the courts between Lyric
Leasing Associated * * * and the Internal Revenue Service for
over 20 years, the statute of limtations for all the years from
1977 through 1988 renmai ned open.” He further stated:

On Cctober 11, 2000 we sent a copy of the d osing

Agreenent and all amended returns for the years 1977

t hrough 1988 which we signed on February 23, 2000 with

t he understanding that the statute of Iimtations would

remai n open for the above years, otherw se we would
have contested the agreement without signing it.
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Respondent replied with a March 13, 2001, letter reiterating
respondent’s position on the tax years in question and indicating
that, pursuant to the cl osing agreenent, any phantom i nconme
shoul d have been treated as a deduction “in the |atest taxable
year prior to signing the agreenent which had not yet been filed
at the time of the agreenent (probably your 1999 tax return).”

On August 15, 2000, respondent sent petitioner notices of
bal ance due for tax years 1978, 1981, and 1982. On Septenber 4,
2000, respondent sent petitioner a letter indicating that he was
due a refund of $766.97 for 1977. Respondent sent petitioner
subsequent bills for his 1978, 1981, and 1982 tax liabilities on
Cct ober 30, 2000, February 26, 2001, August 4, 2003, and
August 9, 2004.

On April 23, 2005, respondent referred the matter to a
revenue officer to collect the outstanding tax liabilities for
1978, 1981, and 1982. Petitioner eventually paid the outstanding
tax liabilities on March 13, 2007.

On or around August 1, 2006, before paying the liabilities,
petitioner requested that respondent abate the interest that had
accrued on his 1982 deficiency fromApril 15, 1983, to Decenber
1, 2006. Respondent rejected that request on Decenber 15, 2006.
On February 1, 2007, respondent issued a final determ nation
denying petitioner’s request for interest abatenent with respect

to his 1982 tax year. Respondent explained that abatenent was
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not warranted because “There was no error or delay relating to
the performance of a mnisterial act by an enpl oyee of the
I nt ernal Revenue Service.”

Petitioner, on July 23, 2007, filed a tinely petition with
the Tax Court with respect to respondent’s February 1, 2007,
determ nation letter. In the petition, petitioner states:

| would Iike the IRS to honor the agreenent/contract

that they entered into with ny wife and I. This

contract has not been fully executed as the I RS has

taken their share plus interest w thout consideration.

A contract is not valid unless both sides give up

sonmethingg My wife and | are the only side that has

given up anything. W were not allowed to have the

taxes paid returned on the phantomincone for the years

of 1981-1988 plus accrued interest, therefore the

contract has never been fully executed and this matter

has been going on for 25 years. The interest accrued

that the IRS took fromus is very nearly the sane

anopunt that | stand to recover if | amallowed ny

consideration offered by the IRS in the agreenent. By

doi ng so, the contract will have honored and this

matter will be finished.

OPI NI ON

Interest on a Federal incone tax deficiency generally
accrues at the rate specified by section 6621 fromthe |ast date
prescribed for paynent until the date on which the tax is paid.
Sec. 6601(a). Under section 6404(e)(1l) the Secretary may abate
all or any part of that interest to the extent it accrued because
of “any error or delay by an officer or enployee of the Internal

Revenue Service (acting in his official capacity) in performng a
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mnisterial act”.2 An error or delay will be taken into account
only if no significant aspect of it is attributable to the
t axpayer involved and it occurs after the Internal Revenue
Service (IRS) has contacted the taxpayer, in witing, with
respect to the deficiency or paynment of tax on which the interest
is accruing. Sec. 6404(e)(1l); sec. 301.6404-2T(a)(2), Tenporary
Proced. & Adm n. Regs., 52 Fed. Reg. 30163 (Aug. 13, 1987).

Even when there is an error or delay with respect to a
m ni sterial act, the Secretary has discretion to deci de whet her

to abate interest. Sec. 6404(e); see Grandelli v. Conm ssioner,

T.C. Meno. 2008-55. W have jurisdiction under what is now

desi gnat ed section 6404(h) to determ ne whether the Secretary’s

2Sec. 6404(e)(1) applies to interest accruing with respect
to deficiencies or paynents for tax years beginning after Dec.
31, 1978. Tax Reform Act of 1986, Pub. L. 99-514, sec. 1563(b),
100 Stat. 2762; see Coco v. Comm ssioner, T.C Meno. 2001-80. In
1996 Congress anended sec. 6404(e)(1l) to refer to “unreasonabl e”
errors or delays and “mnisterial or managerial” acts. Taxpayer
Bill of Rights 2 (TBOR 2), Pub. L. 104-168, sec. 301(a), 110
Stat. 1457 (1996); see Hinck v. United States, 550 U. S. 501, 505
n.1 (2007). Those anendnments apply only to interest accruing
Wi th respect to deficiencies for tax years beginning after July
30, 1996. TBOR 2 sec. 301(c), 110 Stat. 1457; Hinck v. Unites
States, supra at 505 n.1. Because this case involves interest
accruing with respect to a deficiency for petitioner’s 1982 tax
year, sec. 6404(e)(1) applies but the anendnents made to that
section in 1996 do not.

A mnisterial act is a procedural or nechanical act that
does not involve the exercise of judgnment or discretion and
occurs during the processing of a taxpayer’s case after all the
prerequisites to the act, such as conferences and revi ew by
supervi sors, have taken place. See Lee v. Comm ssioner, 113 T.C
145, 149-150 (1999); sec. 301.6404-2T(b)(1), Tenporary Proced. &
Adm n. Regs., 52 Fed. Reg. 30163 (Aug. 13, 1987).
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deci sion not to abate interest was an abuse of discretion.® The
t axpayer bears the burden of proving that the Secretary acted
arbitrarily, capriciously, or w thout sound basis in fact or |aw

See Wodral v. Comm ssioner, 112 T.C. 19, 23 (1999). To neet

this burden the taxpayer nust establish (1) an error or delay by
the IRS in performng a mnisterial act, (2) a correlation

bet ween any such error or delay and a specific period of delay in
paynment, and (3) that the taxpayer would have paid the deficiency

earlier but for the error or delay. See Sher v. Conmm ssioner,

T.C. Meno. 2009-86.

It is clear fromhis petition and briefs that petitioner is
not particularly interested in interest abatenent. H's focus
lies, as it has for nearly three decades, on recovering the tax
he paid on Lyric Leasing’ s phantomincone in the years foll ow ng
1982--the tax year at issue in this case. Having mssed his
opportunity to recover any portion of that tax, petitioner’s |ong

and sonmewhat qui xotic pursuit has |ed himhere.

3The Court was granted this jurisdiction in 1996 as part of
TBOR 2 sec. 302(a), 110 Stat. 1457. Sec. 6404(h) applies to
requests for interest abatenent submtted after July 30, 1996
regardl ess of the tax year involved. TBOR 2 sec. 302(b), 110
Stat. 1458; Hinck v. United States, supra at 504-505. Although
the exact date of petitioner’s request for interest abatenent is
unclear, there is no dispute that it was submtted after July 30,
1996. In addition the parties do not dispute that petitioner
satisfies the requirenents of sec. 7430(c)(4)(A)(il).
Accordingly we have jurisdiction to review respondent’s
determ nation not to abate interest.
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H's primary argunent is as follows: (1) He accepted
respondent’ s August 9, 1991, settlement offer, (2) that offer
allowed himto file anended Federal income tax returns for the
years in which he reported Lyric Leasing s phantominconme, (3)
respondent breached the settl enent agreenent by rejecting the
anmended returns he submtted on Cctober 11, 2000, and (4) the
Court should order respondent to honor the settl enent agreenent
and reexam ne his anended returns. As a second-best alternative
petitioner requests abatenent of interest because the anmount of
interest he paid is nearly the sane as the anmount of tax he paid
on phant om i ncone. 4

In his brief petitioner alludes to section 6404(e)(1) by
al l eging that respondent conmtted a nunber of errors, such as
(1) breaching the 1991 settlenment agreenent by refusing to accept
hi s amended returns in October 2000; (2) adding | anguage to the
cl osing agreenent forwarded to petitioner on August 26, 1992,
whi ch was not included in the August 9, 1991, settlenent offer,
prohi biting petitioner fromelimnating phantomincone in the

year reported if the period of limtations was cl osed; (3)

‘Petitioner requested an abatenent of all the interest that
accrued with respect to his 1982 deficiency. W have held that
such a request does not establish the necessary correlation
between an error or delay by the Internal Revenue Service and a
specific period of delay in paynent by the taxpayer. See
GQuerrero v. Comm ssioner, T.C Meno. 2006-201 (“A request
demandi ng abatenent of all interest charged does not satisfy the
required link; it nmerely represents a request for exenption from
interest.”).
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refusing to acknow edge that he filed a protective refund claim
in 1984, and (4) preventing petitioner fromdeducting a portion
of the tax he paid on Lyric Leasing s phantominconme on his 1999
i ncone tax return, as advised by respondent’s Decenber 22, 2000,
letter. At no tinme, however, does petitioner attenpt to explain
why or whether any of these alleged errors forced himto del ay
payi ng his 1982 inconme tax deficiency until March 13, 2007. Nor
does petitioner assert that he woul d have paid the deficiency
sooner if not for the alleged errors.

As we explained to petitioner at trial, our jurisdiction in
this case is limted to the issue of interest abatement with
respect to petitioner’s 1982 incone tax deficiency. W do not
have jurisdiction to order respondent to review petitioner’s
anmended returns or to refund the tax he may have paid on phant om
incone in the 1980s. Mreover, we are not a court of equity and
cannot ignore the law to achieve an equitable end. See

Scarangella v. Comm ssioner, T.C Meno. 1969-13 (“But, as

appealing as his cause may be, this is not a court of equity. W
have no equity powers and we cannot grant relief on such
grounds.”), affd. per curiam418 F.2d 228 (3d Cr. 1969). At
best petitioner may be entitled to recover a portion of the
interest he paid on his 1982 deficiency. To do so, however, he
must establish that respondent abused his discretion by refusing

to abate interest. Petitioner has not net his burden.
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First, sone of the errors alleged by petitioner do not
appear to be errors. For exanple, respondent could not have
breached a 1991 settlenent agreenment with petitioner because no
such agreenent was ever reached. |Instead, petitioner hedged his
bets. By proposing new terns petitioner rejected respondent’s
August 9, 1991, settlenent offer and nade a counteroffer. See

Steffler v. Comm ssioner, T.C Meno. 1995-271 (“Mitual assent is

a prerequisite to the formation of a contract. * * * Expression
of assent that changes the terns of the offer in any materi al
respect is not an acceptance, but nmay be operative as a
counteroffer. * * * A counteroffer term nates the power of
acceptance of the original offer.”).

Mor eover, petitioner never executed a closing agreenent with
respect to that offer. Although petitioner is correct that
cl osing agreenents are not necessary to settle a case once it is
docketed in the Tax Court, we have held that closing agreenents
are necessary when, as here, the settlenent offer provides that a

closing agreenent will be executed. See Cnema ‘85 v.

Comm ssioner, T.C Meno. 1998-213. Finally, because petitioner
never assented to either the August 9, 1991, settlenent offer or
the rel ated cl osing agreenment, his argunent that respondent erred
by addi ng | anguage to the closing agreenent carries little

per suasi ve wei ght.
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Second, and nore inportantly, petitioner has failed to
establish, or even suggest, that any errors respondent nay have
committed are related to a specific period of delay in
petitioner’s paynent of his 1982 deficiency or that petitioner
woul d have paid his deficiency earlier if not for any such
errors. W are left to speculate why petitioner waited until
March 13, 2007, to pay his 1982 Federal incone tax deficiency.
Petitioner was ostensibly w thhol ding paynent until respondent
refunded the tax he paid on Lyric Leasing s phantominconme during
the 1980s--a condition precedent inposed not by the Federal tax
| aws but by petitioner hinself. |If this is the case, then
petitioner’s delay in paynent was of his own volition and not the
consequence of any error comitted by respondent.®> Wile it is
possi bl e that petitioner m ght have paid his 1982 deficiency
sooner had respondent pronptly refunded the tax he paid on
phantom i ncone, this msses the point. Even if respondent had
erred by not providing a pronpt refund--an assertion that is
whol |y unsupported by the record before us--petitioner cannot
establish entitlenent to interest abatenent sinply because he

chose to w thhold paynent pending a refund.

SAl t hough respondent’s Dec. 22, 2000, letter indicating
petitioner was “entitled to a deduction of $0 on your 1999,
return” does appear to be confusing and perhaps msleading, if a
settlement were to occur, petitioner has not explained how the
letter is related to his delay in paynent. W are skeptical that
there is any relationship, particularly given the fact that
petitioner never attenpted on his 1999 Form 1040 to claima
deduction of the tax he paid on phantom i ncone.
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For these reasons, despite the underlying fact that
petitioner has paid tax on phantominconme which has an el enent of
unfairness, petitioner has failed to prove that respondent’s
refusal to abate interest was an abuse of discretion. |If this
was a de novo proceeding, and had the statute not specified an
abuse of discretion standard, this Court m ght have been nore
generous, but by law that is not the standard of review to be
enpl oyed here.

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Decision will be entered

for respondent.




