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CARLUZZO, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed.! Pursuant to section

Unl ess ot herwi se indicated, section references are to the
I nt ernal Revenue Code of 1986, as anended, in effect for the year
in issue. Rule references are to the Tax Court Rules of Practice
and Procedure.
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7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be cited as precedent for
any ot her case.

In a notice of deficiency dated Decenber 16, 2004,
respondent determ ned a $6, 962 deficiency in and a $1, 392. 40
section 6662(a) accuracy-related penalty with respect to
petitioners’ 2002 Federal incone tax.

After concessions, the issues for decision are as foll ows:
(1) Whether petitioners are entitled to a charitable contribution
deduction; (2) whether petitioners are entitled to a deduction
for enpl oyee busi ness expenses; (3) whether petitioners are
entitled to a deduction for expenses clained on a Schedul e C,
Profit or Loss From Business, relating to a business identified
as “GASY Investnment Co.”; and (4) whether petitioners are |liable
for a section 6662(a) accuracy-rel ated penalty.

Backgr ound

Sone of the facts have been stipulated and are so found. At
the tinme the petition was filed, petitioners resided in New YorKk.
Petitioners are and were at all tinmes relevant married to each
other. They filed a tinely 2002 joint Federal incone tax return.

During 2002 Anthony T. Young (petitioner), who holds a

bachel or’s degree in econom cs and has taken sonme courses towards
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a postgraduate degree, was enployed as a sal esperson by Sal onon
Smth Barney, Inc. Kinberlee M Young was enpl oyed as a
veterinarian by Secaucus Animal Hospital.

On January 24, 2003, petitioners’ residence and its contents
suffered significant damages due to a furnace nal function that
all owed the water pipes in the house to freeze and ultimately
burst. Petitioners were out of town at the tine.

Petitioners are nenbers of the Geater Faith Church of the
Abundance i n Hal edon, New Jersey. During 2002 they made
contributions in cash and property to that organization. The
property contributions consisted of conputer equipnent, including
nonitors, central processing units, and keyboards. 2

Petitioner prepared petitioners’ 2002 joint Federal incone
tax return using a conputer-based, incone tax return preparation
program Before the return was filed, it was “revi ewed and
revised” by a paid incone tax return preparer.

The incones earned and received fromtheir respective
enpl oyers are shown on Forns W2, Wage and Tax Statenent, and
reported on the return. Included with petitioners’ 2002 return

are a Schedule A, Itenm zed Deductions, and a Schedul e C

2This is as specific a description as the record all ows.
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As relevant here, the follow ng deductions are clained on

t he Schedul e A:

Deducti on Anount
Cash gifts to charity $1, 923
Gfts to charity other than cash 4,843
Enpl oyee busi ness expenses 34, 240

According to petitioner, the cash gifts to charity consist in
part of contributions to Geater Faith Church of the Abundance
and in part of contributions to animal rescue organizations.
According to a Form 8283, Noncash Charitable Contributions,
included with petitioners’ 2002 return, the gifts to charity nade
other than in cash were made to the Salvation Arny in Secaucus,
New Jersey, and consist of “clothing”, “toys”, “couch, chairs,
dresser”.® The enpl oyee busi ness expense deduction relates to
Ki nberl ee Young’s enpl oynent as a veterinarian wth Secaucus
Ani mal Hospital.

The Schedule C relates to a business identified as “GASY
I nvestnent Co.”; its principal business is shown as
“Consul tant/ Brokerage Sales & Trading”. Petitioner is listed as
the proprietor of GASY on the Schedule C. No incone is reported
on the Schedule C, as relevant here the foll ow ng deductions are

cl ai ned:

3See supra note 2.



Deducti on Anmount
Adverti sing $2, 781
Car and truck expenses 4,699
Legal and professional services 2,075
Travel 1, 730
Meal s 1,825
O her expenses 3, 955

In the above-referenced notice of deficiency, respondent:
(1) Disallowed the charitable contribution deduction; (2)
di sal |l owed the enpl oyee busi ness expense deduction; (3)
di sal | oned t he above-listed deductions clained on the Schedule C
and (4) inposed a section 6662(a) accuracy-related penalty.
According to the notice of deficiency, petitioners failed to
substantiate the anounts of the disallowed deductions. O her
adjustnments made in the notice of deficiency are conputationa
and need not be addressed.

Di scussi on

We begin by noting, as we have observed in countl ess
opi nions, that deductions are a matter of |egislative grace, and
t he taxpayer bears the burden of proof to establish entitlenent

to any cl ai ned deduction.* Rule 142(a); I NDOPCO, Inc. v.

Commi ssioner, 503 U.S. 79, 84 (1992); New Colonial Ice Co. V.

Commi ssioner, 292 U. S. 435, 440 (1934); Hradesky v. Conm ssioner,

65 T.C. 87, 90 (1975), affd. per curiam540 F.2d 821 (5th Cr

1976). A taxpayer claimng a deduction on a Federal incone tax

“Petitioners do not claimthat the provisions of sec.
7491(a) are applicable, and we proceed as though they are not.
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return nust denonstrate that the deduction is allowabl e pursuant
to some statutory provision and nust further substantiate by

adequate records that the expense to which the deduction rel ates

has been paid or incurred. See sec. 6001; Hradesky v.

Conm ssi oner, supra; sec. 1.6001-1(a), Incone Tax Regs.

None of the deductions here in dispute have been adequately
substantiated by any witten records or docunents admtted into
evi dence. According to petitioner, his 2002 tax records were
damaged, destroyed, or otherw se | ost when the water pipes in his
house burst in January 2003.° Petitioner explained his failure
to attenpt to reconstruct any of the records upon his m staken
belief that the case had been settled. According to petitioner,
he did not learn otherwise until shortly before the trial date,
and he did not have sufficient time to contact third parties in
an attenpt to acquire copies of cancel ed checks, etc.

Synpathetic to petitioners’ dilemm, the Court allowed the record
to remain open for a substantial period to allow for the

i ntroduction of additional evidence by stipulation or further
trial. The parties apparently could not agree to any further

stipulations, and neither party requested further trial.

°Set agai nst evidence establishing the date of this event,
petitioner testified that at the tinme he prepared the 2002 return
(which is dated Apr. 15, 2003), his tax records, including
records to support the deductions clainmed on that return, were
avai lable to and relied upon by him
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As it stands, the evidence in this case consists of: (1)
Petitioner’s testinony; (2) a copy of petitioners’ 2002 joint
Federal incone tax return; (3) a copy of the notice of deficiency
that forns the basis for this case; (4) a copy of an invoice from
petitioners’ accountant showi ng that their 2002 return was
“reviewed and revised” in April 2003; (5) docunents denonstrating
the damages to petitioners’ residence as described above; and (6)
a letter dated in 2005 fromthe pastor of petitioners’ church
acknow edgi ng donations of conputer equi pnent during 2002.

Petitioners are both well educated, and the manner in which
petitioner proceeded at trial denonstrates that he is
sophi sticated in Federal incone tax matters. That being so, we
are satisfied that little discussion is required to support our
resol ution of each of the issues here in dispute.

Charitable Contributi on Deducti on

In general, section 170(a) allows a deduction for any
charitable contribution made within the taxable year if properly
verified pursuant to regul ati ons pronul gated by the Comm ssi oner.
The charitable contribution deduction clainmed on the return and
disallowed in the notice of deficiency consists in part of cash
donations and in part of donations nmade in property. Petitioner
testified that sone of the cash donations were nade by check, but
no cancel ed checks were produced to support his testinmony or the

anmount shown on the return.



- 8 -

Wth respect to the property donations, petitioner testified
that fromtinme to tinme during 2002 various itenms of clothing were
left in containers placed by the Salvation Arnmy. He also
testified that he donated conputer equi pnment to his church, a
donation evidenced by a letter fromthe church’s pastor. The
donations made to the Salvation Arny are shown on petitioners’
2002 return; the donation of conmputer equipnent is not.

After careful review of the evidence, we find that
petitioners are entitled to a charitable contribution deduction
totaling $1, 500.

Enpl oyee Busi ness Expense Deducti on

In general, section 162(a) allows a deduction for ordinary
and necessary expenses paid or incurred during the taxable year
in carrying on any trade or business. The term“trade or
busi ness” as used in section 162(a) includes the trade or

busi ness of being an enployee. Prinuth v. Conm ssioner, 54 T.C.

374, 377-378 (1970); Christensen v. Conm ssioner, 17 T.C. 1456

(1952). In general, an expense is ordinary if it is considered
normal , usual, or customary in the context of the particular

busi ness out of which it arose. See Deputy v. du Pont, 308 U. S.

488, 495 (1940). In general, an expense is necessary if it is

appropriate and hel pful to the operation of the taxpayer’s trade

or business. See Conm ssioner v. Tellier, 383 U S. 687 (1966);

Carbine v. Conm ssioner, 83 T.C. 356, 363 (1984), affd. 777 F. 2d
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662 (11th G r. 1985). The determ nation of whether an
expenditure satisfies the requirenents for deductibility under

section 162 is a question of fact. See Conm ssioner V.

Hei ni nger, 320 U. S. 467, 475 (1943).

The enpl oyee busi ness expense deduction here in dispute
relates to Kinberlee M Young, who did not attend trial or submt
in any form any expl anation regarding the circunstances givVing
rise to the expenses that underlie the deduction. Wen
petitioner was asked on cross-exam nation whether his wfe was
required to incur the expenses in connection with her enpl oynent
at the animal hospital he responded: *“I don’t know

Absent sufficient evidence that the expenses were
“necessary” in connection with Kinberlee M Young's enpl oynent,
and in the absence of any substantiating docunents to support a
finding that the expenses were paid or incurred, respondent’s
di sal | owance of the deduction is sustained.

Schedul e C Deducti ons

Petitioner’s description of what business activity he
conducted as the proprietor of GASY |Investnent Co. was, at best,
vague. The | ack of specificity regardi ng the business
activities, coupled wwth the absence of any substantiating
docunents to support the deductions in dispute, constrains us to

sustain respondent’s disall owances of those deducti ons.
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Section 6662(a) Accuracy-Rel ated Penalty

Section 6662(a) inposes an accuracy-related penalty of 20
percent of any portion of an underpaynent of tax, if anong ot her
reasons, the underpaynent is attributable to a substanti al
understatenent of income tax. Sec. 6662(b)(2), (d). An
understatenment of inconme tax is a substantial understatenent of
income tax if it exceeds the greater of $5,000 or 10 percent of
the tax required to be shown on the taxpayer’s return. Sec.
6662(d)(1). Ignoring conditions not relevant here, for purposes
of section 6662 an understatenent is defined as the excess of the
anmount of the tax required to be shown on the taxpayer’s return
over the amount of the tax which is shown on the return. Sec.
6662(d)(2)(A). In this case the understatenent of incone tax is
conputed in the sane manner as, and is equal to, the deficiency
as redeterm ned taking into account the foregoing. That anount
will exceed $5,000. See secs. 6211, 6662(d)(2).

Under section 7491(c) respondent has the burden of
production with respect to the accuracy-rel ated penalty under
section 6662(a). To neet that burden, respondent nust cone
forward with sufficient evidence to show that inposition of the

penalty is appropriate. See Higbee v. Conmm ssioner, 116 T.C

438, 446 (2001). W have sustained adjustnments in the notice of
deficiency that will give rise to a deficiency and under paynent

of tax that exceeds $5, 000 for 2002.
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The accuracy-rel ated penalty does not apply to any part of
an under paynent of tax if it is shown the taxpayer acted with
reasonabl e cause and in good faith. Sec. 6664(c)(1). The
determ nati on of whether a taxpayer acted in good faith is made
on a case-by-case basis, taking into account all the pertinent
facts and circunstances. Sec. 1.6664-4(b)(1), Income Tax Regs.
Petitioners bear the burden of proving that they had reasonabl e
cause and acted in good faith with respect to the underpaynent.

See Hi gbee v. Conm ssioner, supra at 449. This they have failed

to do. Respondent’s inposition of the section 6662(a) accuracy-
related penalty is sustained.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




