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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 in effect when the petition was filed.?
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority. Petitioner

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year at issue,
and all Rule references are to the Tax Court Rules of Practice
and Procedure.
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seeks a revi ew under section 6330(d) of respondent’s decision to
proceed with collection of petitioner’s portion of a Federal
income tax liability for the 1996 tax year.

Sone of the facts were stipulated. Those facts, with the
exhi bits annexed thereto, are so found and nade part hereof.
Petitioner’'s legal residence at the tinme the petition was filed
was Dougl asville, Ceorgia.

Petitioner and her fornmer husband, Curtis Carlin
(intervenor), were married in Decenber 1995. At that tine,
petitioner was 20 and intervenor was 29. They imedi ately
settled in Florida, where they rented a house. Petitioner has a
hi gh school education and worked as a hair stylist, and
i ntervenor worked for both Show Tech Support, Inc., and ACC
Productions, Inc., managi ng props on notion picture sets. In My
1996, petitioner gave birth to a son. As a result, petitioner
worked only intermttently throughout 1996.

Approxi mately 6 weeks before petitioner’s son was born,
intervenor’s nmother (Ms. Carlin) died. Intervenor was the sole
descendant and inherited Ms. Carlin’s estate. Shortly
thereafter, petitioner noved to Georgia with her parents, and
intervenor remained in Florida to settle his nother’s affairs.

I ntervenor later joined petitioner in Georgia, where the couple

subsequent |y purchased | and.
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During the latter part of 1996, intervenor received $68, 648
inadistribution fromM. Carlin’s section 401(k) retirenent
account. Intervenor also received proceeds fromthe sale of M.
Carlin’s hone in Florida.

Petitioner and intervenor filed their 1996 joint Federal tax
return tinmely. On the return, they reported total incone of
$42,926 but included only $5,220 in gross pension incone and $220
i n taxabl e pension inconme. Respondent issued a Notice Proposing
Changes (CP-2000) on Septenber 26, 1998, to petitioner and
intervenor stating: “information reported on their return did
not match what was reported by their enployers, banks, and/or
ot her payers.” Intervenor did not respond to this notice. On
March 8, 1999, petitioner filed Form 8857, Request for Innocent
Spouse Relief. It was subsequently deni ed.

On April 12, 2000, respondent issued a notice of deficiency
to petitioner and intervenor for their 1996 tax. Respondent
determ ned petitioner and intervenor underreported the wages from
Show Tech Support, Inc., and pension incone paid to intervenor
and failed to report nonenpl oyee conpensation paid to intervenor
from ACC Productions, Inc. The entire deficiency was based on
t he paynents made to intervenor, as noted on the various Forns
1099. A tinely petition was filed in this Court in the nanmes of

both intervenor and petitioner. Because the petition was
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i nperfect, and an anended petition was never filed, as ordered by
the Court, the case was dism ssed for lack of jurisdiction.?

Petitioner and intervenor separated during 1998. On My 1,
2000, their divorce becane final. |In the divorce agreenent,

i ntervenor acknow edged receiving $191, 000 fromhis nother’s
estate, of which only $12,000 renmi ned. Petitioner and

i ntervenor agreed that petitioner would be responsible for one-
third of the tax liability while intervenor would be responsible
for the remaining two-thirds.

On Decenber 4, 2002, respondent issued a Final Notice of
Intent to Levy to petitioner. On Decenber 19, 2002, respondent
filed a Notice of Federal Tax Lien against petitioner.

Respondent then issued the Notice of Federal Tax Lien to
petitioner on Decenber 24, 2002. Petitioner thereafter filed a
tinmely Form 12153, Request for a Collection Due Process Hearing,
on Decenber 19, 2002. Petitioner raised the innocent spouse

i ssue as her sole defense at the subsequent hearing before an IRS
settlenment officer. On Decenber 16, 2003, the settlement officer
issued a Notice of Determnation sustaining the lien and | evy and

denying petitioner’s request for relief fromjoint liability.

2The parties stipulated that “Petitioner did not petition
the Tax Court for a redeterm nation for the deficiency asserted
by respondent for the taxable year 1996.” Petitioner did in fact
petition this Court; however, since the petition was di sm ssed
for lack of jurisdiction, the stipulation is technically correct.
Petitioner, noreover, does not chall enge the underlying
deficiency but only seeks relief fromjoint liability.
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Petitioner filed a tinmely petition in this Court appealing the
Appeal s officer’s decision. On March 31, 2004, intervenor filed
atinely Notice of Intervention

The Court nust decide whether petitioner is entitled to
relief fromjoint liability inlieu of the Appeals officer’s
determ nation. Were the underlying tax liability is properly at
i ssue before the Appeals officer, this Court reviews that issue

on a de novo basis. Goza v. Conmi ssioner, 114 T.C 176, 181-182

(2000). However, where the underlying tax liability is not at
issue, as in this case, this Court reviews the determ nation on
the basis of whether there was an abuse of discretion by

respondent. Sego v. Comm ssioner, 114 T.C. 604 (2000). An abuse

of discretion is defined as any action that is unreasonabl e,
arbitrary or capricious, clearly unlawful, or |acking sound basis
in law, taking into account all the facts and circunstances.

E.g., Thor Power Tool Co. v. Conm ssioner, 439 U S. 522, 532-533

(1979); Swanson v. Conmm ssioner, 121 T.C. 111, 119 (2003).

Married persons who file a joint Federal inconme tax return
generally are jointly and severally liable for the paynent of the
tax shown on the return or found to be ow ng. Sec. 6013(d)(3);

Cheshire v. Comm ssioner, 115 T.C. 183, 188 (2000), affd. 282

F.3d 326 (5th Gr. 2002). Furthernore, agreenents between
spouses with respect to how liability is shared on tax

deficiencies are not binding on this Court. Pesch v.
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Comm ssioner, 78 T.C. 100, 129 (1982) (citing Bruner v.

Commi ssioner, 39 T.C 534, 537 (1962); Neenman v. Commi ssioner, 13

T.C. 397, 399 (1949), affd. per curiam 200 F.2d 560 (2d Cr

1952); Casey v. Comm ssioner, 12 T.C 224, 227 (1949); Bonner V.

Conmi ssioner, T.C. Menp. 1979-435; Ball enger v. Commi SSi oner,

T.C. Meno. 1955-171).

Relief fromjoint and several liability is available to
certain taxpayers under section 6015. There are three avenues
for relief avail able under this section—section 6015(b), (c),
(f). In reaching the decision at the adm nistrative level in
this case, the Appeals officer denied relief under subsections
(b) and (c) finding that petitioner had actual know edge. The
Appeal s officer also denied relief under subsection (f) noting:

While no formal request under 6015(f) was
recei ved during the CDP process, the taxpayer’s
statenents all concerned the inequity of hol ding her
liable and her inability to pay. The taxpayer
provided no financial information so Appeals could
make no determ nation as to the hardshi p provisions
of 6015(f) * * *. Appeals considered the taxpayer’s
statenents about the inequity of holding her |iable,
but her bare statenents alone were insufficient to
overcone the prior denial of relief. Both the
t axpayer and her PCA were given time to supply
addi tional supporting docunentation and chose not to
do so.

The Appeals officer sustained the levy action. This Court wll
reverse the Appeals officer’s finding only if petitioner

est abl i shes there was an abuse of discretion.
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The Court first exam nes the Appeals officer’s
determ nation that petitioner had actual know edge of the
unreported pension distribution. |[If petitioner had actual
know edge, she cannot be afforded relief under section 6015(b) or
(c). Under section 6015(b), the taxpayer must not have known or
had any reason to know that the other spouse understated that
spouse’s tax liability on the return. Sec. 6015(b)(1)(O, (2).
Rel i ef under section 6015(c) is not available to a taxpayer if it
is showmn that the taxpayer had actual know edge when signing the
return of any “itenf giving rise to a deficiency. Sec.
6015(c)(3)(0) .3

The Appeals officer net with petitioner before issuing a
notice of determ nation. Because the Appeals officer was unable
to retrieve the case file of petitioner’s settlenent hearing
resulting fromher March 1999 petition for relief fromjoint
l[iability, petitioner was afforded time to provide information to
the Appeals officer to support her claim In the notice of

determ nation, the Appeals officer stated:

3Al t hough, generally, the burden is on the Conm ssioner to
prove that a taxpayer had “actual know edge” under sec. 6015(c),
the Court is evaluating this case under an abuse of discretion
standard; therefore, the issue before the Court is not whether
petitioner had actual know edge as to the pension distribution,
but whet her the Appeals officer abused her discretion in deter-
m ning such. As a result, petitioner need not prove she had no
actual know edge; rather, petitioner need only show t he Appeal s
of ficer abused her discretion in determning petitioner had actu-
al know edge and thereby denying relief.
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The only information received was a statenent docunenting *

* * [petitioner’s] testinony at the conference and sone

child support checks issued by her ex-husband in 2000.

Subsequent di scussions with the taxpayer and her Power of

Attorney did not result in any further docunentation. The

t axpayer has raised no other collection alternatives. The

deci sion on the appropriateness of the proposed collection

action was nmade based on the information in the case file,
the information available in the master file account, the
assessnent information, and on information submtted by the

taxpayer. No financial information was provided to allow a

deci si on based on financial circunstances.

Because petitioner presented no additional information to
establish she had no know edge of intervenor’s underreporting of
t he pension distribution, the Appeals officer found no basis for
overturning the denial of the original request for relief on the
basi s of know edge.

Petitioner asserts she did not know of the 1996 tax
understatenent attributable to the distribution to intervenor of
hi s deceased nother’s pensi on because she was told that
intervenor’s sole inheritance was fromthe sale of Ms. Carlin’s
residence. Petitioner readily admtted she was aware intervenor
recei ved approxi mately $200,000 after Ms. Carlin passed away;
however, petitioner contended she believed the entire anount cane
fromthe sale of Ms. Carlin’s residence and had no reason to
beli eve otherwi se. The know edge standard for purposes of
section 6015(c)(3)(C is an actual and cl ear awareness, as
opposed to reason to know, of the existence of an itemthat gives

rise to the deficiency. Cheshire v. Conm ssioner, supra at 195.
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Petitioner offered extensive testinony regardi ng her |ack of
know edge about the source of intervenor’s inheritance; however,
intervenor also offered extensive testinony that petitioner knew
the exact nature of his inheritance. As a result of the
conflicting testinony, and the | ack of docunentation supporting
either testinony, the Court finds neither party’s testinony
credible. To determ ne whether petitioner had actual know edge
of the pension distribution to intervenor, the Court | ooks beyond
the testinony of petitioner and intervenor and relies principally
on the stipulation of facts and the admtted evi dence.

Petitioner and intervenor filed their 1996 joint Federal
incone tax return with the assistance of a tax preparer at H&R
Bl ock. On Line 16(a) of Form 1040, U.S. Individual Inconme Tax
Return, the tax return listed $5,220 as “Goss Pension/ Annuity
Anmount” and then |isted $220 as the “Taxabl e Pensi on/ Annuity
Amount”. Regardl ess of whether petitioner was present during the
return preparation to discuss the pension distribution, she
nonet hel ess willingly signed the return, and a sinple review of
the return would have alerted petitioner to the existence of a

pension distribution.* Petitioner contends she signed the return

‘Petitioner and intervenor’s testinony as to whet her
petitioner was present while their tax return was bei ng prepared
is contradictory. Petitioner testified she was at work while
intervenor nmet with the H&R Bl ock representative; however,
intervenor testified she was present the entire tinme the return
was bei ng prepared.
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without reviewing it. Wen questioned by counsel for respondent
whet her she had an opportunity to review the return, petitioner
responded she coul d have but thought there was no reason to.
Petitioner offered no evidence, other than her testinony, to
substantiate her claimof |ack of know edge. Her testinony al one
is not enough to show that the Appeals officer abused her
discretion in finding petitioner had actual know edge of the
pensi on distribution. Therefore, respondent’s denial of relief
under section 6015(b) and (c) due to petitioner’s actual

knowl edge of the pension distribution is sustained.

Lastly, the Court reviews the Appeals officer’s denial of
relief under section 6015(f). Section 6015(f) nore broadly
confers on the Secretary discretion to grant equitable relief for
t axpayers who otherwi se do not qualify for relief under section
6015(b) or (c). As directed by section 6015(f), the Conm ssioner
has prescribed guidelines in Rev. Proc. 2003-61, 2003-2 C. B. 296,
that the Conm ssioner will consider in determ ning whether an
i ndi vidual qualifies for relief under section 6015(f).°% The
t axpayer may present evidence of factors |ike abuse, economc

hardshi p, or lack of know edge to show it would be inequitable

Rev. Proc. 2003-61, 2003-2 C. B. 296, not Rev. Proc. 2000-
15, 2001 C B. 447, applies to this case because Rev. Proc. 2003-
61 supersedes Rev. Proc. 2000-15 for requests still pending on
Nov. 1, 2003, for which no prelimnary determ nation letter had
been issued as of Nov. 1, 2003. The Appeals officer issued
petitioner’s notice of determ nation on Dec. 16, 2003.
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for the taxpayer to be held liable for a portion of the
understatenent. As previously discussed, other than the bl anket
statenent that “it would be inequitable” to nake her pay,
petitioner submtted no evidence to the Appeals officer to
support her claimfor relief under section 6015(f).

Petitioner bears a heavy burden of proof and respondent’s
position deserves the Court’s deference. This Court does not
interfere unless respondent’s determnation is arbitrary,
capricious, clearly unlawful, or w thout sound basis in fact or

law. Ewing v. Conmm ssioner, 122 T.C 32, 39 (2004). Petitioner

presented no additional evidence at trial to support her claim
for relief under section 6015(f); therefore, the Court finds
there was no abuse of discretion by the Appeals officer in
denying her claimfor equitable relief under section 6015(f).
Petitioner received an appropriate hearing for purposes of

section 6330(b)(1). Day v. Comm ssioner, T.C Meno. 2004- 30;

Lei neweber v. Commi ssioner, T.C Mno. 2004-17; sec. 301.6330-

1(d)(2), Q&A-D6, Proced. & Adm n. Regs. Respondent properly
verified that the requirenents of applicable | aw and

adm ni strative procedures were nmet and bal anced the need for
efficient collection of taxes with the legitimte concern of
petitioner that the collection action be no nore intrusive than

necessary. On this record, the Court holds that there was no
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abuse of discretion in sustaining the notice of intent to |evy.
Respondent, therefore, is sustained.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




