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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

effect at the tinme the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the |Internal

Revenue Code of 1986, as anended, and all Rule references are to

the Tax Court Rules of Practice and Procedure. The decision to

be entered is not reviewable by any other court, and this opinion

shoul d not be cited as authority.
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Respondent determ ned the follow ng deficiencies in and

additions to petitioner’s Federal incone taxes for 1995, 1996,

and 1997:

Addi tions to Tax Under Sections
Year Def i ci ency 6651(a) (1) 6651(a) (2) 6654
1995 $4, 856 $610 - - $118
1996 6,978 758 $843 158
1997 10, 243 1, 047 1, 163 216

After concessions,! the issues for decision are: (1) Wether
respondent’s period of limtations within which to assess the
1995, 1996, and 1997 Federal incone taxes agai nst Georges Z.
Zakhem (petitioner) has expired; and (2) if not, whether
petitioner is liable for additions to tax under sections
6651(a) (1) and 6654.

Backgr ound

The stipulated facts and exhibits received into evidence are
i ncorporated herein by reference. At the tine the petition in
this case was filed, petitioner resided in Boul der, Col orado.

During the taxable years at issue, petitioner was enpl oyed
by Exabyte Corporation (Exabyte) in Boul der, Colorado. For the
years 1995, 1996, and 1997, Exabyte issued Fornms W2, Wage and
Tax Statenment, to petitioner which incorrectly reported

petitioner’s Social Security nunber by one digit. By letter

!Respondent concedes that the addition to tax under sec.
6654 asserted in the notice of deficiency for 1995 and the
additions to tax under sec. 6651(a)(2) asserted in the notices of
deficiency for 1996 and 1997 do not apply to this case.
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dated Cctober 24, 1998, the Social Security Adm nistration
brought the error to Exabyte' s attention and petitioner’s Soci al
Security nunber was corrected.

Respondent determ ned that petitioner failed to file Form
1040, U.S. Individual Income Tax Return, for the years 1995,
1996, and 1997 and issued a notice of deficiency for each of
these years. Petitioner filed a tinely petition for
redetermnation with the Court of the 3 years at issue.?

Petitioner alleges in his petition that it is “unthinkable”
for respondent “to ‘wake’ up 8 years later and |ay this undue
burden of proof on [hin]” to show that the taxes, interest, and
additions to taxes assessed against himare inproper. Petitioner

is not contesting the anmount of incone reported on the Forns W 2.

2Rul e 34(b)(7) requires that a petition nmust be signed by
either petitioner or petitioner’s counsel. In this case,
petitioner failed to sign his petition, which may be a ground for
di sm ssal of the case under Rule 34(a)(1l). The Court has been
liberal in treating as a petition any docunent filed by a
taxpayer wthin the 90-day period, if it was intended as a
petition. O Neil v. Conmm ssioner, 66 T.C 105, 107 (1976);
Truskowsky v. Conmm ssioner, T.C Meno. 1988-319. To be deened a
petition, the docunent nust contain sone objective indication
that the petitioner contests the deficiency determ ned by the
Comm ssioner against him O Neil v. Conm ssioner, supra;
Truskowsky v. Conmm ssioner, supra. |If such docunents do not
conply with the formand content requirenments for petitions, the
Court is liberal in allowng the taxpayer to file an anended
petition to correct the technical defects. O Neil v.
Conmm ssi oner, supra; Truskowsky v. Conmi ssioner, supra.
Petitioner intended to contest and has actually contested the
1995, 1996, and 1997 deficiencies determ ned agai nst him
Therefore, the petition conferred jurisdiction upon the Court for
t hose taxabl e years.
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| nstead, petitioner contends that he does not owe any Federal tax
l[iabilities because he tinely filed the tax returns at issue.

Di scussi on

Section 6501

Section 6501(a) sets forth limtations on assessnent and
provi des as a general rule that Federal inconme taxes nust be
assessed within 3 years after the filing of the return. However,
if the taxpayer fails to file a return, the statute of limtation
IS never set in operation, and the IRS may assess the tax at any
tinme. Sec. 6501(c)(3); sec. 301.6501(c)-1(c), Proced. & Adm n.
Regs.

If the Court finds that petitioner tinely filed the returns
for 1995, 1996, and 1997, respondent’s assessnments are tinme-
barred under section 6501(a). |If, however, the Court finds that
petitioner did not file the returns, the assessnents are valid
because respondent nmay assess the tax at any tinme. |In the latter
case, the Court wll also address whether petitioner is |liable
for additions to tax under sections 6651(a)(1l) and 6654.

The Comm ssioner’s determ nations are presuned correct, and
general ly taxpayers bear the burden of proving otherwise.® Rule

142(a)(1); Welch v. Helvering, 290 U.S. 111, 115 (1933).

3Petitioner has not raised the issue of sec. 7491(a) which
shifts the burden of proof to the Comm ssioner in certain
situations. This Court concludes that sec. 7491 does not apply
because petitioner has not produced any evidence that establishes
the preconditions for its application.
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Petitioner argues that it was Exabyte's failure to correctly
report his Social Security nunber on his Forms W2, rather than
his failure to file the returns, that resulted in respondent’s
| ack of records of his filing tax returns. According to the
record in this case, Exabyte corrected the Social Security nunber
on petitioner’s Fornmse W2 at the end of 1998. Petitioner
testified that Exabyte alerted himto the error in August 1999
and that he provided the docunmentation required to correct the
error.

Respondent’ s search included not only petitioner’s correct
Soci al Security nunber, but al so enconpassed the “wong” Soci al
Security nunber reported by Exabyte* as well as the Soci al
Security nunber for petitioner’s wife. Respondent did not find
any returns filed under any of the Social Security nunbers. 1In
support of its determnation that petitioner failed to file
returns for the years at issue, respondent presented three
Certificates of Lack of Record for Federal incone tax, one for
each of the Social Security nunbers searched, for tax periods
Decenber 31, 1995, through Decenber 31, 1997. In light of
respondent’s evidence, the Court is not convinced that it was
Exabyte’s error, rather than petitioner’s failure to file the
returns, that caused the respondent’s searches to indicate that

petitioner’s returns were not filed.

‘Respondent represented that the Social Security nunber
bel onged to a different taxpayer who also failed to file returns
for 1995, 1996, and 1997.
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At trial, petitioner offered photocopies of what he contends
are retained copies of his 1995, 1996, and 1997 tax returns as
evidence that he tinely filed the returns. Al of the copies
correctly reported petitioner’s Social Security nunber. The
Court, however, has reason to doubt whether the retai ned copies
are, in fact, retained copies of filed 1995, 1996, and 1997 tax
returns.

When petitioner’s Forms W2 are conpared to the retained
copi es, several discrepancies stand out. The retained 1995 and
1996 copi es show nore incone than respondent’s records or the
Forms W2. For 1995, petitioner clained a Federal incone tax
wi t hhol ding credit of $7,451 when Form W2 shows a w t hhol di ng of
only $2,414. For 1996, he clained a credit of $7,506 when Form
W2 shows $3,605. For 1997, he clained a credit of $11, 063 when
Form W2 shows $5,670. Petitioner has failed to establish a
reason for claimng al nost double, and in 1995, triple, the
anmount of Federal inconme tax withholding credits as shown on the
Fornms W 2.

Assuming that the retained copies were filed, petitioner
shoul d have received tax refunds for years 1995, 1996, and 1997
based on the Federal incone tax w thholding credits clained.
Petitioner testified that he never received any of the refunds.
He testified that he thought it was because the Departnent of
Educati on took the refunds and applied them agai nst the

out st andi ng bal ance of his student |loans. Petitioner failed to
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contact the Departnment of Education “for a while” with respect to
hi s delinquent student |oan paynents, and a judgnent was entered
against him Petitioner also has failed to present any
docunentation to show that the Departnent of Education has either
collected the refund or credited the anount of the refund agai nst
hi s out standi ng student | oan or the judgnent.

Petitioner failed to file his State incone tax returns.
Respondent produced a Certificate of Failure to File Individual
I ncome Tax Return(s) fromthe Col orado Departnent of Revenue for
the years 1995, 1996, and 1997 as evidence in support. As with
the Federal inconme tax returns, petitioner argues that Col orado
has no record of his filings because Exabyte incorrectly reported
his Social Security nunber on the Forms W2 for 1995, 1996, and
1997.

Petitioner did not present any other evidence to
substantiate that the returns were in fact filed. Petitioner’s
testinmony that he filed the returns at issue, without nore, is

insufficient to sustain a ruling in his favor. See Schwechter v.

Commi ssioner, T.C. Meno. 2000-36; see al so Rakosi V.

Comm ssioner, T.C Menp. 1993-68 (taxpayer failed to prove that

she filed her return where she did not produce any docunentary
evidence of tinely mailing and relied solely on self-serving
testimony of herself and her husband), affd. 46 F.3d 1144 (9th
Gr. 1995).
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Accordingly, the Court finds that petitioner has failed to
sustain his burden of proof to show that he filed tax returns for
1995, 1996, and 1997.

Petitioner’'s Tax Liabilities for 1995, 1996, and 1997

For each of the years at issue, petitioner’s income was
conputed from his Exabyte wages incone, allowing hima standard
deduction and one exenption. The resulting tax on his taxable
income was then credited with the amount of Federal incone tax
wi t hhol di ng shown on the Form W2. Petitioner alleges that he
has nedi cal expenses that entitle himto a larger item zed
deduction, but he has failed to produce any docunentation in
support of his contention. |In the absence of any corroborating
evidence fromthe petitioner, respondent’s determ nations are
presumnmed correct.

Additions to Tax Under Section 6651(a)(1)

Respondent determ ned an addition to tax under section
6651(a) (1) for 1995, 1996, and 1997 asserting that petitioner
failed to file Federal inconme tax returns for those years.
Section 7491(c) inposes the burden of production in any court
proceedi ng on the Conm ssioner with respect to the liability of
any individual for penalties and additions to tax. Hi gbee v.

Comm ssioner, 116 T.C 438, 446 (2001); Trowbridge v.

Comm ssioner, T.C Meno. 2003-164, affd. 378 F.3d 432 (5th Gr

2004). In order to neet the burden of production under section
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7941(c), the Conmm ssioner need only nmake a prinma facie case that
i nposition of the penalty or addition to tax is appropriate.

Hi gbee v. Commi Ssi oner, supra.

The burden of proof remains on the petitioner, who nust
prove that his failure to file was: (1) Due to reasonabl e cause

and (2) not due to willful neglect. Sec. 6651(a); United States

v. Boyle, 469 U S. 241, 245 (1985); Higbee v. Conmm ssioner, supra

at 446-447. A failure to file a Federal incone tax return is due
to reasonabl e cause if the taxpayer exercised ordi nary busi ness
care and prudence and neverthel ess was unable to file the return

within the prescribed tine. Barkley v. Comm ssioner, T.C. Mno.

2004-287; sec. 301.6651-1(c)(1), Proced. & Adm n. Regs. WIIful
negl ect nmeans a conscious, intentional failure or reckless

i ndi fference. United States v. Boyle, supra at 245.

Respondent has carried his burden of production by
introducing into evidence certified copies of Form 4340,
Certificate of Assessnents, Paynents, and O her Specified
Matters, with respect to petitioner’s 1995, 1996, and 1997
t axabl e years, establishing that petitioner did not file tinely
Federal inconme tax returns for those years. See Davis V.

Commi ssioner, 115 T.C. 35, 40-41 (2000); Downey v. Conm ssioner,

T.C. Meno. 2005-215.
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Petitioner introduced no evidence or any legally sufficient
reason for his failure to file a tinmely return. Therefore, the
Court finds that petitioner did not have reasonabl e cause for his
failure to file as required by section 6651(a)(1l) and he is
liable for the additions to tax as respondent determ ned.

Additions to Tax Under Section 6654

Respondent al so contends that petitioner is liable for the
additions to tax under section 6654 for 1996, and 1997. Section
6654 provides an addition to tax for failure to make tinely and
sufficient paynents for estimted taxes. The section 6654
addition to tax is mandatory unless petitioner can place hinself
within one of the conputational exceptions provided by section

6654. Recklitis v. Conm ssioner, 91 T.C. 874, 913 (1988);

G osshandler v. Conm ssioner, 75 T.C. 1, 20-21 (1980). Since

petitioner has failed to do so, this Court sustains respondent on
this issue.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

for respondent as to the

deficiencies and the additions

to tax under section

6651(a) (1) for 1995, 1996, and
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1997, and as to the additions

to tax under section 6654 for

1996 and 1997, and deci sion

will be entered for petitioner

as to the additions to tax

under section 6651(a)(2) for

1996 and 1997 and as to the

addition to tax under section

6654 for 1995.




