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MVEMORANDUM OPI NI ON

MORRI SON, Judge: The Conm ssioner of Internal Revenue
issued a notice of deficiency for the tax year 2006 to Roger W
and Sharon L. Zardo. W refer to the Comm ssioner here as the
IRS. In the notice, the IRS determ ned an i ncone-tax deficiency

of $5,862, a late-filing penalty of $71 under section
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6651(a) (1), and an accuracy-rel ated penalty of $1,172 under
section 6662(a). The IRS has conceded that the Zardos are not
liable for the late-filing penalty and the accuracy-rel ated
penalty. The primary issue remaining for decision is whether
$26, 365 of disability retirement benefits froman enpl oyer
pension plan is included in income. W hold that it is. The
ot her issues are conputational and will be resolved under Rule
155. These issues are: (1) how nuch of the $23, 742 of Soci al
Security disability benefits is included in inconme, and (2) to
what extent the Zardos are entitled to a $2,152 nedi cal - expense
deducti on.

Backgr ound

We adopt the stipulation of facts and its attached exhibits.
The Zardos filed their 2006 incone-tax return on May 3, 2007.
They resided in California when they filed their petition.

Roger W Zardo (Zardo) worked as a neat cutter for Nob Hil
Foods, a grocery store, fromJuly 28, 1984 until June 3, 200S3.
Nob Hi || Foods contributed to the United Food and Conmerci al
Workers Northern California Enployers Joint Pension Plan (the
UFCW Pensi on Plan). The UFCW Pension Pl an was the result of

col l ective bargai ni ng agreenents between participating enpl oyers

All section references are to the Internal Revenue Code as
in effect for the year at issue. Al references to regul ations
are to those in effect for the year at issue. Al Rule
references are to the Tax Court Rules of Practice and Procedure.
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and participating UFCWI| ocal unions. Under the UFCW Pension

Pl an, Zardo was potentially eligible for a variety of benefits,
including disability retirenent benefits. Zardo could receive
disability retirenment benefits if: (1) he was eligible for

Social Security disability benefits, (2) he was under age 60, (3)
the disability began after he had worked a certain anount of
time,2 and (4) he was still enployed at the end of the plan year
before the disability began. The anmount of disability retirenent
benefits was based solely on the nunber of years Zardo had worked
(and for which plan contributions were nmade) and the benefit
factor associated wth each year. Zardo' s enployer nade all plan
contributions on his behalf, and the enployer’s contributions
were not included in Zardo's gross incone.

During the course of his enploynent, Zardo incurred injuries
that inpaired the functioning of his back, right knee, and right
shoul der. Al though he received treatnment for these injuries, he
could no I onger work after June 3, 2003. Starting Decenber 1,
2003, Zardo received a nonthly disability retirenment benefit of

$2,197.09 fromthe UFCW Pension Plan. During 2006, Zardo

2To be eligible for disability retirement benefits,
enpl oyees had to accunul ate at | east 10 years of vesting credit
or 8,000 hours of service over a 10-year period in which they
wor ked at | east 150 hours each year. Enployees received 1 year
of vesting credit if they worked at |east 750 hours in a year.
They received partial vesting credit if they worked at |east 150
hours in a year. Partial vesting credit was determ ned by
di vidi ng an enpl oyee’s hours of service by 2, 000.
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received a total of $26,365.08 in benefits fromthe UFCW Pensi on
Plan, as reflected in his Form 1099-R, Distributions From
Pensions, Annuities, Retirenent or Profit-Sharing Plans, |RAs,
| nsurance Contracts, etc.

In addition to the disability pension benefits, Zardo
recei ved workers’ conpensation paynents and Social Security
di sability insurance benefits. Zardo received $41,529.97 in
wor kers’ conpensation for tenporary disability for the periods
April 6 to 15, 2001, and June 4, 2003 to Septenber 20, 2004.
Zardo was al so awarded $58, 136.25 in workers’ conpensation for
permanent disability under a stipulation filed with the State of
California Wrkers’ Conpensation Appeals Board on Decenber 19,
2006. Zardo was granted Social Security disability insurance
benefits under a July 12, 2005 notice of decision issued by the
Social Security Adm nistration. The notice of decision
determ ned that Zardo had residual functional capacity for a ful
range of light work as of April 29, 2005, but that he was unable
to resune his past work and had not “acquired work skills
transferable to work within his remaining functional capacity”.
I n 2006, Zardo received Social Security disability insurance
benefits totaling $23,742, as shown on his Form SSA-1099, Soci al
Security Benefit Statenent.

The Zardos’ 2006 i nconme-tax return excluded from gross

income all $26,365 of the UFCW Pension Plan disability retirenent
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benefits and $13, 447 of the Social Security disability benefits.
A statenent attached to the tax return cited section 104(a)(2) as
the authority for excluding the UFCW Pension Plan disability
retirement benefits. The Zardos al so clainmed a nedical - expense
deduction of $2,152. The IRS adjusted the Zardos’ gross incomne
to include all $26, 365 of the UFCW Pension Plan disability
retirement benefits and $9,886 in Social Security disability
benefits that were not included on the return. The IRS
di sal l owed the entire nedical -expense deduction. The adjustnents
concerning the Social Security disability benefits and the
nmedi cal - expense deduction were purely conputational and were
based on the increase in adjusted gross incone after including
the UFCW Pension Plan disability retirenment benefits.

Di scussi on

The Zardos bear the burden of proving the IRS s
determ nation of deficiencies incorrect. See Rule 142(a)(1);

Welch v. Helvering, 290 U S. 111, 115 (1933). Because the IRS

di sal | oned their exclusion of the UFCW Pension Plan disability
retirement benefits, the Zardos bear the burden of proving they

are entitled to the clai ned exclusion.® W consider whet her the

3Under sone circunstances, sec. 7491(a) shifts the burden of
proof to the IRS. The Zardos have neither argued, nor adduced
evi dence, that the conditions of sec. 7491(a) have been net.
Thus, the burden of proof has not shifted to the IRS on any
issue. Even if the burden of proof had shifted, we do not
believe it would change the outcone of the case.
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Zardos can exclude the UFCW Pension Plan disability retirenent
benefits under section 104(a)(1), section 104(a)(2), or section
105(c).

1. The Benefits Are Not Excludabl e Under Section 104(a)(1).

Section 104(a)(1) provides that gross incone does not
i ncl ude “anounts received under worknmen’s conpensation acts as
conpensation for personal injuries or sickness”. The section
104(a) (1) exclusion does not apply to benefits paid pursuant to a

private contractual relationship. Wllace v. United States, 139

F.3d 1165 (7th Cr. 1998). Zardo’s UFCW Pension Plan disability
retirement benefits are not excludabl e under section 104(a)(1).
Zardo received his benefits under a private collective bargaining
agreenent, not a statute. W therefore reject the Zardos’
argunment that these benefits are essentially equivalent to

wor ker s’ conpensati on.

2. The Benefits Are Not Excludabl e Under Section 104(a)(2).

Section 104(a)(2) excludes fromgross incone “the amount of
any damages (other than punitive damages) received (whether by
suit or agreenent and whether as |lunp suns or as periodic
paynments) on account of personal physical injuries or physical
si ckness”. The term “damages received (whether by suit or
agreenent)” neans an anount received (other than worknmen' s
conpensation) through “prosecution of a legal suit or action

based upon tort or tort type rights, or through a settl enent
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agreenent entered into in lieu of such prosecution.” Sec. 1.104-
1(c), Incone Tax Regs.

Zardo’s UFCW Pension Plan disability retirenent benefits are
not excl udabl e under section 104(a)(2). Zardo did not receive
t hese paynents through a legal suit or a settlenent based on a
tortlike claim Zardo never sued or threatened to sue Nob Hil
Foods or the UFCW Pension Plan regarding his work-rel ated
injuries. Instead Zardo received his disability retirenent
paynments as a benefit of his previous enployment with Nob Hil
Foods. Wthout nore information, we cannot conclude that Zardo's
disability benefits were paid in lieu of a tort-based |legal suit.

See Cash v. Conm ssioner, T.C Meno. 1994-166 (hol ding the Court

could not automatically conclude that paynents under an enpl oyer
disability policy were made in lieu of a tort suit just because
the taxpayer suffered a work-related injury). W thus reject the
Zardos’ assertion that section 104(a)(2) permts themto exclude
the UFCW Pension Plan disability retirenent benefits from gross

i ncone.

3. The Benefits Are Not Excludabl e Under Section 105(c).

Under section 105(a), anmounts received by an enpl oyee
t hrough accident or health insurance for personal injuries or
si ckness are included in gross incone to the extent such anounts
are (1) attributable to contributions by the enpl oyer which were

not includable in the enployee’s gross incone, or (2) paid by the
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enpl oyer. Anounts received under an accident or health plan* for
enpl oyees are consi dered “anounts recei ved through acci dent or
heal th i nsurance” for the purposes of section 105. Sec. 105(e).
Section 1.105-1(b), Inconme Tax Regs., expressly includes wthin
the scope of section 105(a) accident or health plans financed
solely by the enpl oyer.
Section 105(c) provides that gross incone does not include
anounts referred to in section 105(a) to the extent they:
(1) constitute paynent for the permanent |oss or
| oss of use of a nenber or function of the body, or the
per manent di sfigurenent, of the taxpayer, * * * and
(2) are conputed with reference to the nature of
the injury without regard to the period the enpl oyee is
absent from work.
For paynents to be treated as “conputed with reference to the
nature of the injury”, the paynents that the plan is obliged to

make nust vary according to the type and severity of the injury.

Beisler v. Comm ssioner, 814 F.2d 1304, 1308 (9th Cr. 1987) (en

banc), affg. T.C. Menop. 1985-25; Rosen v. United States, 829 F.2d

506, 509 (4th Cr. 1987); H nes v. Conmm ssioner, 72 T.C. 715, 720

“Sec. 1.105-5(a), Incone Tax Regs., defines “an accident or
heal th plan” as “an arrangenent for the paynent of anounts to
enpl oyees in the event of personal injuries or sickness.” A plan
can cover one or nore enployees and involve different plans for
different enpl oyees or classes of enployees. 1d. The plan does
not need to be in witing, and the enployee’ s rights under the
pl an do not need to be enforceable. [d. It is also imaterial
who pays the plan benefits. 1d. Paynents can be nmade by the
enpl oyer, a separate fund, an associ ation of enployers or
enpl oyees, or an insurance conpany. |d.
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(1979). This nature-of-the-injury requirenent is not satisfied
if the plan sinply requires a threshold determ nation of

di sability before benefits can be paid. See Beisler v.

Conmi ssi oner, supra at 1309; Rosen v. United States, supra at

510; Hines v. Conm ssioner, supra at 720. Congress i ntended

section 105(c) to carve out an exception for paynments not

resenbling inconme. See Beisler v. Conm ssioner, supra at 1308.

| f paynents do not vary according to the nature of the injury, or
if they vary according to absence fromwork, then they constitute
conpensation for |ost wages and should be taxed. [d.

Zardo’s UFCW Pension Plan disability retirenent benefits are
not excl udabl e under section 105(c) because they fail to satisfy
the section 105(c)(2) nature-of-the-injury requirenent.® The
UFCW Pensi on Pl an cal cul ated benefits solely according to the
nunber of years Zardo worked and the benefit factor associated
with each year. The anmount of benefits did not vary according to
the type or severity of the injury. The plan nerely required a
threshold determ nation of disability for benefits to be paid,;

the enpl oyee had to qualify for Social Security disability

S\ express no opi nion on whether the UFCW Pension Pl an
qualifies as an accident or health plan under sec. 105(e),
whet her Zardo received paynents for the permanent | oss of a
bodi |y menber or function under sec. 105(c) (1), or whether
Zardo’ s paynents were conputed without regard to his absence from
wor k under sec. 105(c)(2). Even if Zardo's benefits net all
other requirenents for the sec. 105(c) exclusion, they would
still fail to satisfy the sec. 105(c)(2) nature-of-the-injury
requi renent.
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benefits. The Zardos cite the dissenting opinion in the Court of

Appeals for the Ninth Grcuit case of Beisler v. Conm ssioner,
supra, as authority for why the UFCW Pension Plan disability
retirement benefits are excludable under section 105(c), but it
is the majority opinion which constitutes precedent. Because the
Zardos resided in California when they filed their petition,
their case is appealable to the Ninth Crcuit unless the parties
stipulate otherwi se. See sec. 7482(b). Therefore the Beisler

majority opinion is binding precedent.® See Canpbell v.

Commi ssioner, 134 T.C. 20, 27 n.6 (2010) (“The Tax Court foll ows

the law of the circuit in which an appeal would lie if that |aw

is on point.” (citing Golsen v. Conm ssioner, 54 T.C. 742, 757

(1970), affd. 445 F.2d 985 (10th Cr. 1971))). Even if Beisler

had not been deci ded, we are bound by Hines v. Comm ssioner,

supra at 720, in which this Court cane to the sane concl usion as
the Beisler majority.

I n conclusion, Zardo's UFCW Pension Plan disability
retirement benefits are not excludabl e under section 104(a)(1),
section 104(a)(2), or section 105(c). W hold that the entire
$26, 365 of benefits received under the UFCW Pension Plan in 2006

shoul d be included in the Zardos’ gross incone.

In Beisler v. Conmm ssioner, 814 F.2d 1304, 1308 (9th Gr
1987) (en banc), affg. T.C. Meno. 1985-25, the court interpreted
sec. 105(c)(2) to require the paynents to vary according to the
type and severity of the injury.




To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




