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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

CHI ECHI, Judge: Respondent determ ned the follow ng defi-
ciencies in, additions under section 6651(a)(1)! to, and

accuracy-rel ated penal ties under section 6662(a) on petitioner’s

Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code (Code) in effect for the years at
issue. All Rule references are to the Tax Court Rul es of Prac-
tice and Procedure.



Federal inconme tax (tax):

Accur acy- Rel at ed

Year Deficiency Addition to Tax Penal ty

1995 $12, 112 $0. 00 $2, 308. 60
1996 12, 050 602. 35 2,410.00
1997 28, 819 2,881. 40 5, 763. 80
1998 16, 671 0. 00 3,334. 20
1999 19, 665 0. 00 3,933.00

The only issue remaining for decision is whether the appli-
cation of section 469 to petitioner’s clainmed partnership | osses
for the respective years at issue violates the Due Process O ause
of the Fifth Anendnment to the Constitution of the United States.

FI NDI NGS OF FACT

All of the facts in this case, which the parties submtted
under Rule 122, have been stipulated by the parties and are so
f ound. 2

Petitioner resided in Jericho, New York, at the tinme he
filed the petition in this case.

Petitioner practiced |law as a tax attorney for decades,
specializing in providing |legal services to devel opers of real
property, including | owinconme apartnment conplexes simlar to

t hose purchased and operated by the partnership in which peti-

2In violation of Rule 143(b), petitioner alleges on brief
various facts (petitioner’s alleged facts) not stipulated by the
parties and not otherw se supported by the record in this case.
In further violation of that Rule, petitioner attached to his
openi ng brief various docunents (petitioner’s docunents) that are
not part of the record and that the Court had returned to peti-
tioner. W shall not rely on petitioner’s alleged facts or
petitioner’s docunents.
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tioner invested, as discussed below. During 1995 through 1999,
the years at issue, petitioner practiced law full time wth the
law firmof Ziegler, Sagal & Wnters, PC, in New York, New York.

During the years at issue, petitioner was a |limted partner
of Al dus Green Conpany (Aldus Geen), alimted partnership
formed under the laws of the State of New York. As alimted
partner of Al dus Geen, petitioner owned two percent of Al dus
Green’s capital, profits, and | osses.

In 1984, Al dus G een purchased and operated certain | ow
income rental apartnent buildings |ocated in Bronx, New York.

Al dus Geen rented apartnents in those buildings to | owincone
i ndi vi dual s, who received rent subsidies under section 8 of the
United States Housing Act, as anended.

Petitioner filed Form 1040, U.S. Individual Inconme Tax
Return, for each of his taxable years 1995 through 1999 (peti -
tioner’s returns). |In each such return, petitioner clainmed in
Schedul e E, Supplenental Incone and Loss (Schedule E), a |l oss
attributable to his investnent in Aldus G een (petitioner’s
claimed Aldus Green loss) in arriving at “Total partnership and S
corporation incone or (loss)” in each such schedule. As a
result, in Schedule E for each of the years at issue, petitioner
clainmed a total partnership and S corporation |loss. |In each of
petitioner’s returns for the years at issue, petitioner offset

the total partnership and S corporation |loss clainmed in Schedul e
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E against inconme fromother sources in arriving at total incone
for each such year

Respondent issued to petitioner a notice of deficiency
(notice) with respect to his taxable years 1995 through 1999. In
that notice, respondent determ ned petitioner’s clained Al dus
Green loss for each of those years to be a passive activity |oss
under section 469, allowed each such loss to the extent of incone
from passive activities for each such year, and disall owed the
foll ow ng amount of petitioner’s clainmed Aldus Geen |oss for

each such year

Year Amount.
1995 $44, 108
1996 52,415
1997 44, 495
1998 41, 317
1999 48, 773
OPI NI ON

Petitioner concedes that petitioner’s clainmed Al dus G een
| oss for each of the years at issue is a passive activity |oss as
defined in section 469(d)(1) and that section 469(a) disallows
each such loss.® It is petitioner’s position, however, that the

application of section 469 to petitioner’s clainmed Al dus G een

3Petitioner also concedes that he is liable for additions to
tax under sec. 6651(a)(1l) for the taxable years 1996 and 1997 and
for accuracy-rel ated penalties under sec. 6662(a) for all the
t axabl e years at issue.



- 5 -
| oss for each of the years at issue violates the Due Process
Cl ause of the Fifth Arendnent (Due Process Clause) to the United
States Constitution (Constitution) and that therefore he should
be allowed to offset each such | oss against his inconme from
sources other than passive activities for each such year. (W
shall refer to incone from sources other than passive activities
as other incone.)

I n support of his position under the Due Process O ause,
petitioner argues that section 469 is retroactive and that the
retroactive application of section 469 to petitioner’s clainmed
Al dus Green | oss for each of the years at issue is unconstitu-
tional. In further support of his position, petitioner argues
that the transitional rule that Congress provided in enacting
section 469 into the Code (transitional rule) violates his equal
protection rights under the Due Process C ause because it treats
himdifferently than certain other taxpayers.

The Due Process C ause provides that “No person shall be
* * * deprived of life, liberty, or property, w thout due process
of law'. The Due Process C ause provi des protection against
Federal discrimnatory action “so unjustifiable as to be

viol ative of due process”. Shapiro v. Thonpson, 394 U. S. 618,

642 (1969); see Nicholas v. Tucker, 114 F.3d 17, 19 (2d G

1997). The Due Process C ause al so has been held to incorporate

t he Equal Protection Clause of the Fourteenth Amendnent to the
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Constitution. Johnson v. Robison, 415 U. S. 361, 364-365 n.4

(1974); Hammond v. Lenfest, 398 F.2d 705, 709 n.6 (2d G r. 1968).

Bef ore considering petitioner’s constitutional argunents, we
shall summarize in pertinent part the |egislative history and
provi sions of section 469. On Cctober 22, 1986, Congress enacted
section 469 into the Code in the Tax Reform Act of 1986, Pub. L
99-514 (1986 Act or TRA 1986), sec. 501(a), 100 Stat. 2233. In
the report of the Senate Comm ttee on Finance (Senate Finance
Commttee Report) with respect to the 1986 Act, that conmttee
set forth the follow ng reasons for enacting section 469:

In recent years, it has becone increasingly clear
that taxpayers are losing faith in the Federal incone
tax system This |l oss of confidence has resulted in
| arge part fromthe interaction of two of the systenis
principal features: its high marginal rates * * * and
the opportunities it provides for taxpayers to of fset
income fromone source with tax shelter deductions and
credits from anot her.

The preval ence of tax shelters in recent years
* * * has been well docunented. * * *

Such patterns give rise to a nunber of undesirable
consequences, even aside fromtheir effect in reducing
Federal tax revenues. Extensive shelter activity
contributes to public concerns that the tax systemis
unfair, and to the belief that tax is paid only by the
nai ve and the unsophisticated. This, in turn, not only
under mi nes conpliance, but encourages further expansion
of the tax shelter market, in many cases diverting
i nvestnment capital from productive activities to those
principally or exclusively serving tax avoi dance goal s.

The comm ttee believes that the nost inportant
sources of support for the Federal inconme tax system
are the average citizens who sinply report their inconme
(typically consisting predom nantly of itens such as
sal ari es, wages, pensions, interest, and dividends) and
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pay tax under the general rules. To the extent that
these citizens feel that they are bearing a di spropor-
tionate burden with regard to the costs of governnent
because of their unwillingness or inability to engage
in tax-oriented investnent activity, the tax system
itself is threatened.

Under these circunstances, the conmttee believes
t hat decisive action is needed to curb the expansion of
tax sheltering and to restore to the tax systemthe
degree of equity that is a necessary precondition to a
beneficial and widely desired reduction in rates. So
|l ong as tax shelters are permtted to erode the Federal
tax base, a lowrate system can provide neither suffi-
cient revenues, nor sufficient progressivity, to sat-
isfy the general public that tax liability bears a fair
relationship to the ability to pay. |In particular, a
provision significantly limting the use of tax shelter
| osses i s unavoidable if substantial rate reductions
are to be provided to high-inconme taxpayers w t hout
di sproportionately reducing the share of total liabil-
ity under the individual incone tax that is borne by
hi gh-i ncone taxpayers as a group

S. Rept. 99-313, at 713-714 (1986), 1986-3 C.B. (Vol. 3) 713-714.

In the Senate Finance Commttee Report, the Senate Conm ttee
on Finance focused specifically on the use of rental activities
for tax shelter purposes, such as the use by Al dus G een of
rental activities for such purposes. That report stated in
pertinent part:

The extensive use of rental activities for tax shelter

pur poses under present |aw, conbined with the reduced

| evel of personal involvenent necessary to conduct such

activities, nmake clear that the effectiveness of the

basi ¢ passive | oss provision could be seriously conpro-

msed if material participation were sufficient to

avoid the [imtations in the case of rental activities.

Id. at 718.
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Havi ng sumari zed the concerns of Congress in enacting
section 469 into the Code, we shall now summarize certain provi-
sions of that section that are pertinent here. Pursuant to
section 469(a), a taxpayer is not allowed to offset a passive
activity loss for the taxable year against other inconme for such
year. For purposes of section 469, a passive activity loss for
the taxable year is the amount, if any, by which the aggregate
| osses fromall passive activities for the taxable year exceed
the aggregate inconme fromall passive activities for such year
Sec. 469(d)(1); sec. 1.469-2T(b)(1), Tenporary Incone Tax Regs.,
53 Fed. Reg. 5711 (Feb. 25, 1988). The term “passive activity”
is defined in pertinent part as any activity in which the tax-
payer does not materially participate. Sec. 469(c)(1). Any
rental activity is a passive activity, regardl ess whether the
taxpayer materially participates in the activity. See sec.
469(c) (2).

Under section 469(b), a passive activity loss is treated as
a deduction allocable to the passive activity giving rise to such
| oss for the succeeding taxable year. Under that section, a
passive activity loss may be carried forward indefinitely. 1In
addition, section 469(g)(1l) provides in pertinent part:

SEC. 469. PASSI VE ACTIVITY LOSSES AND CREDI TS LI M TED.

* * * * * * *

(g) Dispositions of Entire Interest in Passive
Activity.--1f during the taxable year a taxpayer dis-
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poses of his entire interest in any passive activity
(or former passive activity), the follow ng rul es shal

appl y:
(1) Fully taxable transaction.--

(A I'n general.--1f all gain or |oss
realized on such disposition is recognized,
t he excess of —-

(1) any loss fromsuch activity for such
taxabl e year (determ ned after the applica-
tion of subsection (b)), over

(1i) any net income or gain for such
taxabl e year fromall other passive activi-
ties (determned after the application of
subsection (b)),

shall be treated as a |l oss which is not froma passive
activity.

We now turn to petitioner’s argunents. W first address his
argunent that section 469 is retroactive. Petitioner maintains
that section 469 is retroactive because:

The effect of the 1986 Act passive | o0ss provisions
is to deny a current deduction for depreciation (i.e.,
a segnent of the expenditure) for a property already
purchased, and for interest on a nortgage | oan already
commtted, to the extent that said deductions exceed
the net operating inconme fromthe property. In this
case, the expenditures were made by the Partnership
[ Aldus Green] - and the taxpayer nmade his investnent in
the Partnership - before the | aw was enacted or pro-
posed and the passive loss rule is disallow ng the
deduction for the expenditure.

I n support of his argunent that section 469 is retroactive,

petitioner contends that he decided to invest in Aldus Geen in
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1984.4 According to petitioner, “Based on the tax incentives in
pl ace at that tine, Petitioner reasonably expected that he would
be allowed to deduct tax | osses fromthe Partnership” and “woul d
not have nmade the investnment if he knew that the | osses fromthe
project could not be offset against his conpensation and portfo-
lio income, since in that case, there would be no econom c return
fromthe investnent.” Petitioner maintains that he was “induced
to make an investnent based upon the prior set of tax rules
del i berately enacted by Congress to induce such investnent.”
From t hose prem ses, petitioner argues that section 469 is
retroactive and that such retroactivity is unconstitutiona
because it violates the Due Process C ause.

Bef ore considering petitioner’s argunent that section 469 is
unconstitutionally retroactive, we note that the grounds on which
petitioner relies to support that argunent are simlar to the

grounds on which the taxpayer relied in United States v. Carlton,

512 U.S. 26 (1994), to support his argunent that the tax statute
i nvol ved there was unconstitutionally retroactive. In Carlton,
t he taxpayer, the executor of an estate, maintained that the

retroactive anendnent of a Federal estate tax provision (section

“Wth respect to petitioner’s contention that he made his
investnment in Aldus Geen in 1984, respondent states on brief:
“We note that petitioner offered no evidence that his investnent
in AGC [Aldus G een] actually was nade two years before the
enact nent of sec. 469, nor was the date of his investnment in AGC
contained in the Stipulation of Facts filed in this case.”
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2057) violated the Due Process C ause because he “specifically
and detrinmentally relied on the preanendnment version”, id. at 33,
of that provision when he engaged in a transaction prior to its
amendnent by Congress. 1d. 1In rejecting the taxpayer’s posi-
tion, the Supreme Court of the United States observed that the
t axpayer’s

reliance alone is insufficient to establish a constitu-

tional violation. Tax legislation is not a prom se,

and a taxpayer has no vested right in the Internal

Revenue Code. Justice Stone explained in Wl ch v.

Henry, 305 U. S., at 146-147:

“Taxation is neither a penalty inposed on the

t axpayer nor a liability which he assunmes by con-
tract. It is but a way of apportioning the cost
of government anong those who in sonme neasure are
privileged to enjoy its benefits and nust bear its
burdens. Since no citizen enjoys inmmunity from
that burden, its retroactive inposition does not
necessarily infringe due process ...."

Moreover, the detrinmental reliance principle is not

limted to retroactive legislation. An entirely pro-

spective change in the |law may disturb the relied-upon

expectations of individuals, but such a change woul d

not be deened therefore to be violative of due process.

ld. at 33-34.

We consi der now whether, as petitioner argues, section 469
is retroactive. As pertinent here, section 469(a) applies only
to a passive activity loss as defined in section 469(d)(1) for a
t axabl e year that began after Decenber 31, 1986. See TRA 1986
sec. 501(c), 100 Stat. 2241. Section 469(a) does not apply to

any loss for any taxable year that began prior to January 1,
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1987. See id. W hold that section 469 is not retroactive.?®

We next address petitioner’s argunent that the transitional
rul e that Congress provided in enacting section 469 into the Code
violates his equal protection rights under the Due Process
Clause. W first describe the transitional rule that Congress
provi ded, TRA 1986 sec. 502, 100 Stat. 2241, when it enacted
section 469 into the Code. That transitional rule provides that

any | oss sustained by certain investors® with respect to inter-

5See Pol one v. Commissioner, T.C. Menob. 2003-339, affd. 479
F.3d 1019 (9th Cr. 2007); cf. United States v. Carlton, 512 U S.
26, 33-34 (1994).

5The investors qualifying under the transitional rule are
so-called qualified investors. The term*“qualified investor” is
defined to nmean, in general:

any natural person who holds (directly or through 1 or
nore entities) an interest in a qualified | owincone
housi ng project--

(A if--

(i) in the case of a project placed in ser-
vi ce before August 16, 1986, such person held an
interest in such project on August 16, 1986, and
the taxpayer made his initial investnent after
Decenber 31, 1983, or

(1i) in the case of a project not described
i n subparagraph (A), such investor held an inter-
est in such project on Decenber 31, 1986, and

(B) if such investor is required to nmake paynments
after Decenber 31, 1986, of 50 percent or nore of the
total original obligated investnent for such interest.

TRA 1986 sec. 502(d), 100 Stat. 2242.
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ests in certain | owincome housing projects’ for any taxable year

in a prescribed period® is not to be treated as a loss froma

The | owi ncone housing projects qualifying under the tran-
sitional rule are so-called qualified | owincone housing pro-
jects. The term“qualified | owincone housing project” is
defined to nean:

any project if--

(1) such project neets the requirenents of clause
(r), (ii), (riit), or (iv) of section 1250(a)(1)(B) as
of the date placed in service and for each taxable year
t hereafter which begins after 1986 and for which a
passive | oss may be allowable with respect to such
proj ect,

(2) the operator certifies to the Secretary of the
Treasury or his delegate that such project net the
requi renents of paragraph (1) on the date of the enact-
ment of this Act [Cctober 22, 1986] (or, if later, when
pl aced in service) and annually thereafter,

(3) such project is constructed or acquired pursu-
ant to a binding witten contract entered into on or
bef ore August 16, 1986, and

(4) such project is placed in service before
January 1, 19809.

TRA 1986 sec. 502(c), 100 Stat. 2242.

8The period prescribed under the transitional rule is a so-
called relief period. The term*“relief period” is defined to
mean:

the period beginning with the taxable year in which the
investor made his initial investnment in the qualified

| ow-i ncome housing project and endi ng wi th whi chever of
the followng is the earliest--

(1) the 6th taxable year after the taxable
year in which the investor nade his initial in-
vest nent ,

(continued. . .)
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passive activity for purposes of section 469. TRA 1986 sec.
502(a), 100 Stat. 2241.

In support of his argunent that the transitional rule
violates his equal protection rights under the Due Process
Cl ause, petitioner contends that, because he is not entitled to
the relief provided by the transitional rule, Congress treated
himdifferently than certain other taxpayers entitled to such
relief. According to petitioner, the provisions of the transi-
tional rule are “arbitrary, capricious and unreasonable”. In
support of that claim petitioner asserts:

In this case, the conditions for the 1986 Act
exenptions for |ow and noderate incone housing are
wor se t han unreasonable, that is, worse than conditions
w t hout any reasonable basis. The conditions evidence,
and i ndeed were neant to evidence, an intention by the
opponents of any exenption to take private property
W t hout conpensati on.

The exenption is conditional upon the taxpayer not
having yet paid in over 50% of the taxpayer’s invest-
ment commtnment. It is obvious - and beyond di spute -
that the purpose of this condition was to encourage the
t axpayer to pay in the balance of his investnent - and
this was the very purpose of the tax incentives for
subsi di zed housing in the first place. However, there
is no exenption for the investor who has already paid

8. ..continued)
(2) the 1st taxable year after the taxable
year in which the investor is obligated to nmake
his | ast investnent, or

(3) the taxable year preceding the 1st tax-
abl e year for which such project ceased to be a
qualified | owincome housing project.

TRA 1986 sec. 502(b), 100 Stat. 2241.
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in his investnent, even if he is an investor in the
sane project as a taxpayer who has not yet paid in his
i nvest nent .

Hence, limting the exenption to investors who
have not yet paid in over 50% of their investnents
reflects a purpose antithetical to our systemof juris-
prudence, that is, perpetuating a fraud by having the
government pay a further portion of the consideration
it promsed to persons who had not yet conpleted their
performance in reliance on the governnent’s prom sed
consideration to the persons who had already fully
performed in reliance upon the government prom se.

[ Reproduced literally.]

In order to prevail on his equal protection argunent,
petitioner nmust show that the transitional rule was not prem sed

upon a rational basis, see Regan v. Taxation Wth Representation,

461 U. S. 540, 547-548 (1983), and instead was prem sed upon an
i nperm ssi bl e basis such as race, religion, or the desire to
prevent the exercise of petitioner’s constitutional rights, see

United States v. Berrios, 501 F.2d 1207, 1211 (2d Cr. 1974).

We reject petitioner’s argunent that the transitional rule
violates his equal protection rights under the Due Process
Clause. In enacting section 469, Congress considered whet her any
relief fromthe application of section 469(a) was appropriate.
After giving consideration to that question, Congress decided to
provide in the transitional rule certain relief, but only for
certain taxable years, to certain taxpayers in certain circum

st ances. °

°Congress al so decided to provide in sec. 469(m certain
(continued. . .)
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On the instant record, we find that petitioner has failed to
carry his burden of establishing that the transitional rule was

not prem sed upon a rational basis and instead was based upon a

°C...continued)
other relief, but only for certain taxable years, to taxpayers
who were not entitled to the relief provided by the transitional
rule and who therefore were subject to sec. 469. Sec. 469(m
provides in pertinent part:

SEC. 469. PASSI VE ACTIVITY LOSSES AND CREDI TS LI M TED.

* * * * * * *

(m Phase-in of Disallowance of Losses and Credits
for Interest Held Before Date of Enactnent.--

(1) I'n general.--1n the case of any passive
activity loss or passive activity credit for any
t axabl e year begi nning in cal endar years 1987
t hrough 1990, subsection (a) shall not apply to
t he applicable percentage of that portion of such
| oss (or such credit) which is attributable to
preenact nment interests.

(2) Applicable percentage.--For purposes of
this subsection, the applicabl e percentage shal
be determ ned in accordance with the foll ow ng

tabl e:
In the case of taxable The applicable
years begi nning in: percentage is:
1987. . . . 65
1988. . .. . 40
1989. . . ... 20
1990. . .. .. 10
Sec. 469(mM (3)(B)(i) defines the term*“pre-enactnent interest” to
mean, in general, “any interest in a passive activity held by a
t axpayer on the date of the enactnment of the Tax Reform Act of
1986, and at all times thereafter.” Petitioner appears to have

qualified for the relief fromthe application of sec. 469(a) that
Congress provided in sec. 469(m.
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constitutionally inperm ssible standard. W hold that the
transitional rule does not violate petitioner’s equal protection
rights under the Due Process C ause.
We have considered all of the parties’ contentions and
argunments that are not discussed herein, and we find themto be
W thout nmerit, irrelevant, and/or noot.

To reflect the foregoing and the concessions of petitioner,

Deci sion will be entered for

respondent.



